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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE:
February 28, 2012
TO:
Mayor and Councilmembers

FROM:
Environmental Services, Finance Department
SUBJECT:
Exclusive Right To Negotiate Agreement With MarBorg Industries
RECOMMENDATION:  
That Council approve a 180 day Exclusive Right to Negotiate Agreement between the City and MarBorg Industries for a possible Citywide Solid Waste Franchise.
DISCUSSION:
Agreement

Since 2003, the City has had two “zones” for solid waste collection and disposal in the business, multi-family residential, and single family residential sectors, each zone representing approximately half of the City.  These are the two largest contracts the City has with a private company.  Collectively, these contracts are worth almost $16 million per year to the hauler(s).  The cost of these services is funded entirely through the solid waste rates that the City charges to its residents and businesses.  
The current hauler for both zones is MarBorg Industries (“MarBorg”). The contracts for both zones expire in June 2013, however MarBorg has two 5-year options in the contract for Zone Two that will allow it to continue to provide service in Zone Two until June 2023.  
On December 13, 2011, Council authorized the Finance Director to enter into exclusive negotiations with MarBorg Industries for a new Citywide Solid Waste Franchise Agreement contingent on MarBorg’s written agreement, in a form acceptable to the City attorney, to do the following: 
1. Provide the City with an option to extend the term of the current franchise agreement for an additional year should agreement not be reached before June 30, 2012;
2. Provide a deposit to cover the City’s costs for HF&H’s consultant services related to the franchise renewal process, up to a maximum of $120,200; and 
3. Provide City staff with access to all available financial information about the City’s franchise zones, including, but not limited to, MarBorg’s operations, revenues, costs, and profits.

The Exclusive Right to Negotiate Agreement presented for approval here, signed by MarBorg, includes the terms outlined by the City Council.  As part of the Exclusive Right to Negotiate Agreement, MarBorg has agreed up front that a new agreement will include many covenants, such as restrictions transfer and sale of MarBorg’s C&D facility, that were  secured from MarBorg in 2003 in consideration for the two 5-year options included in its current franchise agreement for Zone Two.  

Negotiations
Although HF&H and staff believe that the proposal received from MarBorg can and should be improved upon through further negotiations, the MarBorg proposal will provide a starting point to begin those negotiations.  Some key issues for negotiation follow:
· Overall Hauler Compensation: Competitive procurements generally lead to a “sharpening of the pencil;” yet, according to HF&H, MarBorg’s proposal would actually slightly increase hauler revenues.  Staff will seek overall compensation payable to MarBorg that better reflects the following: cost efficiencies achieved through the consolidation of the two City zones under one hauler and through MarBorg’s increased regional presence; potential hauler cost reductions from customer migration to curbside service; a hauler profit margin reasonably similar to what might be achieved in a competitive procurement process; and an adjustment to reflect the lingering effect of the economic downturn on the business sector, which led to a negotiated concession from MarBorg and Allied Waste in Fiscal Year 2012.
· Rate Structure:  [Note: This is a separate issue from the overall hauler compensation, since equivalent levels of hauler compensation can be achieved whether using the current rate structure, the proposed rate structure, or some alternative.]  The rate restructuring proposed by MarBorg would reduce many of the financial incentives for diversion in the business and multi-family residential sectors. It would also provide single family residential rate reductions by increasing overall rates to the other sectors, primarily businesses.  Staff will explore this proposal further with MarBorg. However, absent convincing evidence of the need for such restructuring, and enforceable assurances that City diversion rates would not be negatively affected, staff will renegotiate the rate structure to maintain current diversion incentives and current proportional revenue across the business and residential sectors.  

· City Fees and Compensation: The proposal did not accurately reflect City imposed fees included in rates, so these will need to be resolved.  The solid waste fund would lose approximately $406,000 per year that is needed for operations under the initial proposal.  Staff will endeavor to maintain existing City fee levels and funding for Looking Good Santa Barbara and public education.  Staff will also endeavor to maintain or improve current levels of hauler service to City facilities.
· Diversion Commitments: Under best industry practices, we would expect to see increasing diversion commitments and diversion guarantees to help the City keep pace with increasing State Mandates.  Staff will work to ensure these commitments from MarBorg.  
The Exclusive Right to Negotiate Agreement contains a list of specific negotiations points, some of which are related to the key issues listed above.
Next Steps
Assuming an agreement is reached, staff would return to Council with a resolution of intent to award the franchise to MarBorg which would include the full terms of the proposed agreement.  No sooner than 20 days later, as required by Article XIV of the City Charter, Council would need to hold a public hearing on the proposed franchise award.  This would allow the public to weigh in on any changes. It would also provide any other interested hauler the opportunity to comment and express interest in presenting a competing proposal.  Following the public hearing, the Council could approve the proposed franchise agreement or decide to pursue the other alternatives.
ATTACHMENT:
Exclusive Right to Negotiate
PREPARED BY:
Kristy Schmidt, Employee Relations Manager

Matt Fore, Environmental Services Manager
SUBMITTED BY:
Robert Samario, Finance Director
APPROVED BY:

City Administrator's Office
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