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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE:
June 19, 2012
TO:
Mayor and Councilmembers

FROM:
Planning Division, Community Development Department
SUBJECT:
Appeal Of The Architectural Board Of Review Decision To Approve Revisions To Project At 336 North Milpas Street
RECOMMENDATION:  
That Council deny the appeal of Tony Fischer on behalf of the Mary Z. Frangos Trust, and uphold the Architectural Board of Review (ABR) approval for Review After Final on the application of Fresh & Easy Neighborhood Market for changes to perimeter walls and landscaping planters.
DISCUSSION:
Project Description

The project site is located in the Milpas neighborhood at the southeastern corner of Milpas Street and East Gutierrez Street (Attachment 2).  The approved project involves the demolition of existing buildings and the construction of a new one-story 11,468 square foot commercial building for Fresh & Easy Neighborhood Market.    The new building and 49 space parking lot have been constructed under a building permit issued in November 2011.   The building construction is nearly completed and it is ready for final occupancy. 
The ABR approval decision that is the subject of this appeal is for project revisions approved by the ABR in April 2012 that consist of changes in the location of the perimeter walls and the reduction of perimeter planters at the parking lot.
Background/History
June 2011 Council Appeal
On April 14, 2011, an appeal of ABR approvals was filed by Tony Fischer on behalf of the neighboring property owner Mary Z. Frangos Trust (Constantino Frangos). The appellant requested that Council condition or amend the project approval asserting that the proposed project should not have been approved without addressing the appellant’s concerns.  The project had received a Preliminary Approval on October 9, 2006, and a Final Approval on January 25, 2010.   The appellant’s letter covered many issues relating to the approval of the project and also focused on Mr. Frangos’ claim that there was a lack of mailed notice provided to him.   On June 7, 2011, Council acted on the appeal and determined that the appeal was not filed in a timely manner deciding that most of the appeal issues raised were not relevant to the question of substantial conformance with the Preliminary Approval granted in 2006.  
Council did, however, agree with two concerns raised by the appellant.  Council requested that Fresh & Easy representatives address the pinch point at the narrow public sidewalk along Milpas Street and to reduce the proposed eight foot wall to six feet along the Frangos property line.  Council denied the appeal but conditioned that the project approval be slightly revised to increase the public sidewalk widths along Milpas Street to the maximum extent possible and to limit the height of wall on the south side of the property to 6 feet maximum. Rather than refer the project back to the ABR, Council directed planning staff to work with the applicant to achieve these project changes.
Changes During Construction

Beginning in late 2011, some field changes were made during construction which consisted of moving the project’s eastern and southern perimeter block walls   inward away from the property line by approximately 15 to 22 inches.   Planning staff first became aware of the wall changes in early 2012 when field visits revealed the location of the wall had been changed sometime during construction of the perimeter walls.  The explanation provided by the job contractor was that these walls were shifted to avoid damage to landscaping and private driveway improvements on the adjacent properties.  The City building inspector allowed construction of the walls to proceed based on a belief that these changes were not an issue and did not realize how the slight change could impact the amount of code required perimeter landscaping.   The relocation of the walls resulted in the reduction of perimeter landscape planters from the required five (5) foot minimum width dimension at various points.   As a result of these project changes, a correction notice was issued that directed the applicant to submit for project plan revisions and referred back to the Architectural Board of Review (ABR). 
Appeal Issues
The current appeal involves concerns regarding compliance with the City’s Municipal Code landscape planter width requirements and Council’s previous direction on maximum wall heights from the 2011 appeal hearing.  The ABR reviewed and approved wall and the landscaping plan revisions by a 5/0 vote as part of a Review After Final decision on April 16, 2012 (Attachment 3).  On April 16, 2012, an appeal was filed by Tony Fischer on behalf of the neighboring property owner Constantino Frangos (Attachment 1).   The ABR reviewed submitted photos and the relocation of the perimeter walls and determined that the amount of planting that would remain was unaffected by the reduction of landscape planter width. A reduction in planter width was therefore approved.  
The appellant is requesting with the appeal letter dated April 26, 2012, that City Council require “that the walls not exceed the permitted height and that the project be required to provide additional landscaping and to meet the requirement which exists city-wide.”  In particular the appellant argues that walls as constructed adjacent to the appellant’s property exceed 6 feet in height as measured from the Fresh & Easy side.  In addition, the relocation of the walls has further reduced the amount of planters provided for the parking areas.  The following are staff responses to these two primary appeal issues:
Maximum Height of perimeter walls 
The block walls were constructed to exceed the permitted 6 foot maximum height along the southern property line.
Staff’s Position:  City staff made several site visits in 2012 to measure the height of all walls at the highest points and determined the wall heights to be consistent with previous Council direction.   The construction of the southern wall has been stepped down at various points due to sloping grades along the property.  The majority of the wall as measured from the base of the wall measures at six feet with only a few locations along the wall exceeding the six foot measurement by a maximum of 6 inches.  The southern wall, however, is noticeably lower than the eastern wall which was constructed to be 8-foot maximum.    The tiering of the wall could have been adjusted further to allow for more step downs so as to follow the sloping grade.  Some of the 8-inch wall blocks could be removed at three wall sections in order to lower these sections but this would produce a less uniform appearance (see Attachment 4).    In addition, the height of the southern wall as measured and viewed from the appellant’s (Frangos) property is actually closer to 5 feet in maximum height since the grades are at a higher elevation on the appellant’s property.    
Reduction of Landscape Planters  
The required amounts of landscaping planter widths have not been provided as required by the Municipal Code.
Staff’s Position:  It was Planning staff’s expectation that the perimeter walls and planters would be constructed as per original approved plans.  When the walls were inspected in the field and allowed to be relocated, the building inspector did not realize the impact the relocation would have to the minimum five feet of planting width.  The building inspector did request that a plan revision be obtained.  The relocation of walls resulted in planter width dimensions being reduced by approximately 15 to 22 inches. There are portions of the planters that meet the minimum 5-foot planter widths along the southern wall. It was staff’s opinion that it would be unreasonable to require the walls be demolished and returned back to the original property line location.  

Planning staff would have preferred that the wall location change not have been allowed to proceed in the field without first obtaining project plan revisions and ABR approvals.  However, it is not unusual for projects to change during construction and to return to the Boards for a Review After Final to consider as-built field changes.  The applicant has the ability to request that the landscaping planter requirements outlined in Municipal Code Section 22.90.050(3) be reduced or waived by the ABR.   

Planning staff advised the ABR that the wall was in substantial conformance with Council’s previous direction and the Board agreed.  Further, a landscape planter width reduction may be approved if it is determined to be “equally effective”.  The ABR agreed that the amount of landscaping did not significantly change from the approved plans and deemed the landscaping sufficient.

CONCLUSION:

The proposed project was revised in the field without ABR approvals which ultimately impacted the amount of landscape planter width provided at the perimeter of the site.  The applicant obtained City authorization to continue construction of the perimeter walls and proceeded to construct said walls.  The appellant claims the wall height is a view impact to their property, but in staff’s opinion, field conditions including removal of a higher wood fence do not confirm this concern (see attachment 4).  It is staff’s position that the ABR appropriately considered all relevant issues pertaining to the landscape and wall changes and made the appropriate findings to approve the proposed revisions to the project.  Therefore, staff recommends that the Council deny the appeal and uphold the approval of the revisions to the project.  

ATTACHMENT(S):
1. Letter from Appellant dated April 26, 2012
2. Reduced site and landscape plans
3. ABR Minutes

4. Site photos
PREPARED BY:
Jaime Limon, Senior Planner II
SUBMITTED BY:
Paul Casey, Community Development Director 
APPROVED BY:

City Administrator's Office
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