	Agenda Item No.  16
File Code No.  630.01


Council Agenda Report

Update on Status of Solid Waste Franchise Negotiations With MarBorg
November 20, 2012

Page 2

[image: image1.png]


CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE:
November 20, 2012
TO:
Mayor and Councilmembers

FROM:
Environmental Services, Finance Department
SUBJECT:
Update on Status of Solid Waste Franchise Negotiations With 


MarBorg
RECOMMENDATION: 
That Council hear a staff report about the status of negotiations with MarBorg Industries in preparation for a subsequent Resolution of Intent to award a new ten-year solid waste franchise.
EXECUTIVE SUMMARY:

On December 13, 2011 Council directed the Finance Director to enter into sole source negotiations with MarBorg Industries (“MarBorg”) for a Citywide Solid Waste Franchise Agreement.  Staff from the City and MarBorg have subsequently reached a tentative agreement to terms for a new Citywide franchise.  The purpose of the presentation today is to update the Council on the negotiations and present the tentative deal terms in preparation for the franchise adoption process.  
Through negotiations with MarBorg we have been able to achieve an agreement that will be significantly more beneficial for the City and rate payers than MarBorg’s initial proposal.  The agreement includes: 
· Acceptable rates for customers that provide for a reasonable profit to MarBorg, similar to what the City could likely expect to achieve through a competitive RFP process; 
· Desirable new services for customers and the City; 
· Maintenance of City fees and program support necessary for operations; 
· A rate structure in the business and multi-unit residential sectors that provides for increased rate stability, while still providing adequate rate incentives for diversion; and 
· Important new diversion programs that will both help the City meet anticipated future state mandates and divert 10% more waste to into source separated diversion programs by 2023.
At an October 2012 meeting, the Zone One Solid Waste Franchise Ad Hoc Subcommittee gave its support to the agreement terms.
The cost of the agreement is estimated to be $16,790,736 per year, subject to variations in customer subscription levels, and will be increased annually by a CPI adjustment and any adjustment to tipping fees.  The cost will be fully funded through the rates charged to solid waste customers.
DISCUSSION:
Background

Since 2003, the City has had two “zones” for solid waste collection and disposal in the business, multi-family residential, and single family residential sectors.  These are the two largest contracts the City has with a private vendor.  Collectively, these contracts are worth approximately $16 million per year to the hauler(s).  

On November 23, 2010, staff recommended beginning a competitive Request for Proposals process for collection services in Zone One because the City’s franchise contract with Allied Waste Services of North America, LLC (“Allied”) was set to expire on June 7, 2013.  Only Zone One was to be included in this process because MarBorg, the hauler for solid waste Zone Two, still has two 5-year options in its current agreement that allow it to continue to provide service in Zone Two until June 2023.  
Subsequently, Allied agreed to sell substantially all of its Santa Barbara interests to MarBorg.  On July 12, 2011, Council approved the assignment of the existing Zone One agreement to MarBorg, effectively consolidating the City’s solid waste operations in both zones under one hauler.  Also on July 12, 2011, Council invited MarBorg to submit a preliminary proposal for the provision of solid waste collection service in the City’s solid waste Zone One beyond the current franchise term.  Council tasked staff and the Zone One Solid Waste Franchise Ad Hoc Subcommittee to evaluate the proposal, with the assistance of HF&H Consultants (HF&H), to determine whether or not the City should move forward with an open competitive procurement process for Zone One.  
MarBorg submitted its proposal on September 12, 2011.    The proposal consolidated the entire City into a single franchise area, and proposed significant rate and service changes in both zones.  While many of the proposed changes were desirable, the proposal was not acceptable overall.  Some of the major concerns that staff had with the initial proposal were:

· The need for lower rates than proposed for the proposed service levels and programs;

· The need to retain fees and service support needed for City operations that would have been eliminated in MarBorg’s proposed rates;
· The need for increasing diversion commitments and diversion guarantees to help the City keep pace with current and increasing State mandates, which were not included in the proposal;  

· The proposed rate decreases in the single family residential sector paid for through a shift of revenue burden from the single family residential sector to businesses and multi-unit residential rate payers; and
· The proposed rate restructuring, which would reduce many of the financial incentives for diversion in the business and multi-unit residential sectors, significantly increasing rates for high diverters, and potentially negatively affecting diversion levels.
On December 13, 2011, staff and the Zone One Solid Waste Franchise Ad Hoc Subcommittee recommended that Council suspend the competitive procurement process and enter into sole source negotiations with MarBorg for a Citywide franchise agreement, subject to certain conditions, with the goal of achieving the best deal possible for City residents and businesses.  On February 28, 2012, MarBorg having met those conditions, Council approved an Exclusive Right to Negotiate Agreement with MarBorg, as well as a list of key negotiation issues.
Negotiations

Staff met approximately weekly with MarBorg over many months in negotiation.  Staff also met on nine additional occasions with the Zone One Solid Waste Franchise Ad Hoc Subcommittee to provide negotiation updates and receive policy guidance.  

During negotiations, after consideration of available options, the Ad Hoc Committee concurred with the following staff recommendations:

· Negotiating a rate structure that retained approximately half of the overall reductions in the single family residential sector proposed by MarBorg, reducing the revenue shift to the business and multi-unit residential sectors.
· Negotiating a rate structure that provided for a decrease in business and multi-unit residential diversion incentives from 70% (dumpsters)-85% (carts/cans) down to 50% for all types of diversion services.  
· Negotiating a single blended rate for backyard or curbside service, based on consideration of the pros and cons of a curbside discount;

· Negotiating new diversion programs targeted to increase overall franchise diversion by at least 1% of the waste stream per year over the term of the franchise, with a focus on businesses and large multi-unit residential complexes that are likely to be the subject of future State regulation.  

· Negotiating an agreement that would maintain the level of City fees and program support necessary for City operations, including revenue from the October 2011 business rate increase and support for Looking Good Santa Barbara and Public Education.
The negotiations process was very collaborative.  Negotiations involved a thorough review of all of the structural and service changes that the City wished to achieve with MarBorg.  The City hired David Davis from MSW Consultants, who is a cost accountant and an expert in solid waste macro- and micro-economics, to audit MarBorg’s financial reports related to the City’s franchise to determine its profitability.  City and MarBorg staff also performed joint route surveys on MarBorg trucks and compared historical data to come up with various assumptions based on real operations.  Rate scenarios were run through various models, both City’s and MarBorg’s, to ensure that revenue assumptions were sound.
Deal Points

Under the tentative agreement, the new franchise would become effective upon the expiration of the current Zone 1 franchise in June 2013.  A full list of the agreed upon deal points is attached as ATTACHMENT 2.  These deal point include:

· New Services
Most of the new services were included in MarBorg’s September 2011 proposal: increased free recycling and greenwaste for single family residential customers; additional free bulky waste pick-ups, and new battery, cell phone, and medical sharps programs for single family residential and multi-unit residential customer, replacement of current diesel trucks with compressed natural gas (CNG) vehicles, etc.
· Diversion Programs
The agreement will include new minimum diversion capacity requirements in large multi-unit residential facilities and businesses that are currently subject to AB 341 goals and likely to be the subject of upcoming mandates.  Additionally, MarBorg will be responsible for increasing overall diversion from franchised operations, currently 39%, by one percent in each year of the franchise, ending at 49% by the end of the franchise term.  

· Financial Terms
· The rates proposed for new services at the current cost of living and tipping fees are attached as ATTACHMENT 1.  These rates will become effective July 1, 2013 as increased by the regular CPI increase and tipping fee increase for the new fiscal year, which have not been determined at this time.  
· The new rates will generate hauler revenue at an estimated 8% profit averaged over the 10 year term, which both HF&H and MSW Consultant advised staff was a reasonable profit margin for a ten-year solid waste franchise and comparable to what the City might achieve through a competitive process.  The rates are also designed to compensate the hauler for expected revenue impacts of new diversion programs and for the increased cost of new services and the new CNG vehicles. However, as with prior agreements with solid waste haulers, no level of profit is guaranteed.  
· Fees retained by the City from the proposed customer rates will be at current levels, and sufficient to support the Solid Waste Fund and Environmental Services operations. 
· In consideration of the grant of the new franchise, for the rest of Fiscal Year 2012, MarBorg has agreed to permanently forgo the July 2012 CPI increase under its existing franchise agreements, and continue the $300,000 annual concession it made in Fiscal Year 2012 through Fiscal year 2013 to assist with the revenue decline in the business sector.
Customer Bill Impacts 

In the single family residential sector, in spite of the new services offered, rates for all customers will be less than they would be under the current agreement because of the permanent waiver of the July 2012 CPI increase which would otherwise have been implemented for the current fiscal year and included in rates.  Because of the additional free recycling and greenwaste, 45% of single family residential customers will see rate reductions.
The impact on bills for businesses and multi-unit residential customers will vary.  Some customer bills will decrease or stay the same, but many will increase, some significantly.  This is primarily due to the reduction in the diversion incentive to 50%.  Rates for businesses and multi-unit residential customers will also be affected by the shift of revenue from the single family residential sector and the cost of new services and diversion programs.    

In the multi-unit residential sector 35% will see decreases or no increase, 49% will see increases of 1%-15%, and 16% of customers will see increases greater than 15%.  In the business sector, 31% of customers will see decreases or no increase, 53% of customers will see increases of less than 25%, 10% of customers will receive increases of 25-50% and 6% of customers will see increases of over 50%.  An analysis of rate impacts on customer bills by sector is included as ATTACHMENT 3.  

The reduction in the diversion incentive will increase revenue stability from these sectors, but customers who divert the most will see the greatest rate increases. On the other hand, the diversion change for businesses merely reverses the significant rate decreases for diversion services that customers received in 2009, when diversion incentives were increased from 50% to 85%.  
Next Steps

Staff is working with MarBorg and the City Attorney to finalized franchise contract documents.  Staff plans to return to Council on or around December 11, 2012 with these documents and a resolution of intent publicly announcing the City Council’s consideration of the possible franchise between Marborg and the City that includes the full terms of the proposed agreement described in this Agenda Report.  As required by Article 14 of the Charter, Council would need to hold a public hearing on this proposed franchise award no sooner than 20 days and no later than 60 days after the adoption of the resolution of intent.  This hearing is tentatively scheduled for January 8, 2013.  Following the public hearing, Council could approve the proposed franchise agreement and adopt the required city ordinance, which requires super-majority approval.

BUDGET/FINANCIAL INFORMATION:

As this is simply an update to Council, no action is being taken to today that will affect finances. However, should the tentative agreement with MarBorg ultimately be approved, it will cost an estimated $16,790,736 per year, subject to variations in customer subscription levels.  This is approximately $670,000 higher than the current cost for services, however the cost for existing services under the agreement will actually be lower.  The increase to the hauler compensation is due to 1) new services and more expensive CNG vehicles; and, 2) an adjustment for the expected loss in future revenue MarBorg will experience due to migration from trash to less expensive diversion containers as a direct result of new diversion requirements, which MarBorg will need to absorb under the agreement.
All costs will be paid for by rates charged to solid waste customers.  The rates listed in Attachment are based on current conditions, and will be increased prior to implementation on July 1, 2013 by the CPI and tipping fees increases that have been standard under the City’s hauler contracts.
SUSTAINABILITY IMPACT:  

Sustainability improvements under the new agreement will include increased diversion from the landfill due to two new diversion programs in the business and multi unit residential sectors and increases in free recycling and greenwaste in the single family residential sector.  The agreement also calls for the replacement of all current diesel vehicles with compressed natural gas, reducing air quality impacts.
ATTACHMENT(S):
1. New Rates

2. Tentative Agreement- Deal Points

3. Impact on Customer Bills
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