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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE:
December 18, 2012
TO:
Mayor and Councilmembers

FROM:
Environmental Services Division, Finance Dept.
SUBJECT:
Authorize City Administrator To Sign A Term Sheet With Mustang Renewable Power Ventures, LLC 
RECOMMENDATION:  
That Council authorize the City Administrator to sign a non-binding Term Sheet between the City, the County of Santa Barbara and the City of Goleta with Mustang Renewable Power Ventures, LLC for the proposed Resource Recovery Project, in a form of Term Sheet acceptable to the City Attorney.
DISCUSSION:
For several years, staff from several jurisdictions, including the County of Santa Barbara and the Cities of Santa Barbara, Goleta, Buellton and Solvang (Public Participants), have worked together to explore the development of a Resource Recovery Park (RRP) at the Tajiguas Landfill. The project as currently envisioned includes the following components: 
1. A materials recovery facility (MRF) to sort incoming materials into three streams: recyclables to be sold; organics to be digested; and, residual to be buried in a landfill; and,
2. An anaerobic digestion (AD) facility to digest organic materials separated by the MRF to produce electricity and compostable material of varying grades and uses.
Term Sheet

As is common with large and complex public-private projects, Mustang Renewable Power Ventures, LLC, the “preferred vendor,” (as selected by the County Public Works staff upon completion of the County’s RFP process for this Project,) and the Public Agency Participants have drafted a non-binding memorandum of understanding or “Term Sheet,” for this Project included as Attachment 1 to this report. In view of recent case law related to the California Environmental Quality Act (CEQA), the Term Sheet is a non-binding summary of the proposed RRP Project; it does not preclude the possibility that Public Agency Participants may take actions contrary to the current stated project description in order to comply with CEQA or other provisions of law nor does it necessarily contractually obligate the public agencies to approve the RRP Project in a manner consistent with these terms or to move forward with the construction of the RRP Project.

The purpose of the Term Sheet is primarily to accomplish the following: 
· Outline a timeline and framework for negotiation of the necessary Project contracts upon the completion of the environmental review process; and
· Negotiate and outline the key business terms and significant Project variables to be agreed upon before a binding, long-term Project Agreement can be submitted to and approved by and between the participating public agencies and Mustang. 
These business terms and other variables include the size and scale of the RRP facility, materials to be processed, tipping fees to be charged, specific technologies to be used, project financing, tonnage commitments, tonnage resets, performance standards, and revenue sharing formulas, as well as the possible different south county locations for various physical aspects of the Project. 

Affirmative votes by a majority of the elected officials from the cities of Goleta and Santa Barbara and from the County of Santa Barbara are required to authorize the staff execution of the Term Sheet between all of the Public Agency Participants and Mustang. To date, the Goleta City Council and the County Board of Supervisors have authorized their staff to execute the RRP Project Term Sheet with Mustang. 
Exclusive Right to Negotiate For the RRP at County-Owned Locations
The Term Sheet also grants to Mustang, an exclusive right to negotiate (ERTN) business terms with the Public Agency Participants for the RRP Project as described on possible County-owned sites.  This aspect of the Term Sheet is contractually binding on the public agencies; however, it is subject to the following limitations:   

· The ERTN will terminate 12 months following certification of the environmental impact report (EIR) by the County Board of Supervisors or after 48 months following its execution by the City, the County and the city of Goleta (whichever occurs first) unless the final Project agreements have been executed and approved; and, 

· The 48 month period would be tolled for up to an additional 18 months while any CEQA litigation over the RRP EIR remains pending in Superior Court.

In other words, under the “exclusivity” terms of the ERTN, neither the City nor other Public Agency Participants may negotiate with other vendors for a similar RRP project to be located on County-owned land unless the above ERTN deadlines have expired. At that time, the County or the City and the other public agencies would be free to negotiate with other vendors for the same or similar projects on any County-owned properties. Nevertheless, the Term Sheet allows each Public Agency Participant the right, in its sole discretion, to terminate its participation in the RRP project without penalty at any time.
It is also important to note that the ERTN applies only to project components for those aspects of the RRP Project which are being proposed on County-owned properties such as Tajiguas Landfill. Should an alternative project site be selected through the CEQA process or at the discretion of the public agencies that is not located on County-owned real property, the Public Agency Participants will have the unrestricted right to negotiate directly with the owner of that property for its use in connection with all or some lesser portion of the RRP Project However, any project component selected on County-owned property would continue to be governed by the terms and conditions of the ERTN with Mustang.
BUDGET/FINANCIAL INFORMATION:
Execution of the Term Sheet would not have any financial impact on the City. 
SUSTAINABILITY IMPACT:  
Construction of the Resource Recovery Project could significantly increase the City’s waste diversion rate and would approximately double the number of years before Tajiguas Landfill reaches its permitted capacity depending upon disposal rates and when the facility becomes operational. 
In addition, the project would generate renewable energy (equivalent to approximately 1,000 homes) and would reduce greenhouse gas emissions (equivalent to removing 22,000 vehicles) when compared to current landfill disposal. 
ATTACHMENT:
Term Sheet with Mustang Renewable Power Ventures, LLC
PREPARED BY:
Matt Fore, Environmental Services Manager
SUBMITTED BY:
Robert Samario, Finance Director 
APPROVED BY:

City Administrator's Office
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