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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT
AGENDA DATE:
April 8, 2014
TO:
Mayor and Councilmembers

FROM:
Planning Division, Community Development Department
SUBJECT:
Ordinance To Establish Air Quality Design Standards For Development Near Highway 101
RECOMMENDATIONS: That Council:
A.
Introduce and subsequently adopt, by reading of title only, An Ordinance of the Council of the City of Santa Barbara Amending Title 22 of the Santa Barbara Municipal Code by Adding Chapter 22.65 Establishing Air Quality Design Standards for New Development Near Highway 101 to Implement Policy ER7 of the 2011 General Plan; and
B.
Repeal City Council Resolution No. 12-013 upon the effective date of the Ordinance Adopting Chapter 22.65 of the Santa Barbara Municipal Code.
EXECUTIVE SUMMARY:

Extensive exposure to higher air pollution levels next to freeways is correlated with increased health risks. State air pollution control agencies recommend that cities limit development of sensitive land uses such as residences and schools next to freeways.
Policy ER7 adopted by Council with the 2011 General Plan limits development of sensitive land uses within 250 feet of Highway 101 until air quality improves, or unless individual projects address the issue with development design. Implementation Action ER7.1 directs that development project review criteria be established for the near-highway corridors.
The draft Ordinance proposed for inclusion in the Municipal Code would provide more detailed criteria for implementing Policy ER7, providing definitions of terms, applicable and exempt types of development, and project design measures for new sensitive land uses, including for site layout, barriers, vegetation, building features, and interior air filtration.
The Ordinance Committee forwarded a draft Ordinance for Planning Commission review. The Commission held a public hearing to consider the draft Ordinance. Public input on this issue continues to be divided. The Commission recommends Council adoption of a revised draft Ordinance, and recommends that an air quality study be conducted within 2-3 years to inform reassessment of the need for the policy and ordinance.

DISCUSSION:
Background

Air Pollution Health Risks

Scientific and epidemiological studies have correlated extensive exposure to higher air pollution levels next to highways with increased health risks, including for cancer, asthma, and emphysema. The most sensitive populations are children, the elderly, and those with chronic medical conditions.

The California Air Resources Board (CARB) and Santa Barbara County Air Pollution Control District (APCD) recommend that local agencies restrict development of sensitive land uses within 500 feet next to highways (e.g., residences, schools) to limit exposure to higher pollution levels and health risks.
A 2009 study of air pollution along Highway 101 within Santa Barbara was conducted for the City by the firm Illingworth & Rodkin. The analysis identified that air pollution concentrations generally dissipated to below the level of the excess cancer risk health standard at a distance of approximately 250 feet from Highway 101.
General Plan Environmental Resources Policy ER7

As part of the 2011 General Plan Update, the Program Environmental Impact Report (EIR) evaluated air quality effects of additional incremental development to the year 2030. 
The EIR concluded that the air quality impact from future development near Highway 101 would be mitigated with an interim policy restricting new development of sensitive land uses within 250 feet of Highway 101 until pollution and health risk levels were reduced through planned State regulations or other means, or unless individual projects incorporate design measures to address the issue. 

Policy ER7 establishing the 250-foot corridor distance was adopted by City Council as part of the 2011 General Plan Update (Attachment 1 – Policy ER7). The policy was carefully considered by the Planning Commission and City Council with input from agencies, property owners, interest groups, and the public. There was a split in public opinion, ranging from those that favored a 500-foot corridor distance consistent with recommendations of the air resources agencies, to others that favored 0 distance - no policy or corridor limitations.
Implementation Action ER7.1 directs that the City establish project review criteria for new development to implement the policy.
ER7 Implementation Actions to Date
In 2012, the City Council adopted Resolution 12-013 initially establishing applicable types of new development for implementing Policy ER7 (Attachment 2 – Council Resolution). Staff recommends rescinding this Resolution upon adoption of the Ordinance because the Ordinance would supersede the Resolution.
The City Attorney’s Office prepared a draft implementing Ordinance, which was considered by the City Council Ordinance Committee on November 12, 2013. The Committee directed that it be forwarded for Planning Commission review and subsequent Council adoption (Attachment 3 – Ordinance Committee Minutes).
Public notice for the January 16th Planning Commission public hearing included a newspaper display advertisement, and mailed notice to all property owners within 250 feet of Highway 101, as well as to community interest groups, agencies, and interested parties. 
The Planning Commission considered public comments and made revisions to the draft Ordinance. At the continued hearing on February 13, 2014, the Commission forwarded recommendations that Council adopt the Ordinance, and also undertake another air quality study of the highway corridor within 2-3 years to inform reconsideration of Policy ER7 and the Ordinance for repeal or amendment (Attachment 4 – Planning Commission Resolution and Hearing Minutes).
Additional Background Information

Attachment 5 provides further background information pertaining to land use within 250 feet of Highway 101; effectiveness of project design measures; tracking of air quality and regulations; and policies in neighboring jurisdictions.
Summary of Ordinance Components

Purpose
The intent of the proposed Ordinance is to implement Policy ER7 to protect the public health, safety, and welfare by reducing the highway pollution exposure levels and associated health risks for the occupants of new sensitive development close to Highway 101 through project design standards.

Definitions

Sensitive Individuals are identified as persons most susceptible to adverse effects of poor air quality, including children, the elderly, and those with chronic medical conditions. Extensive Occupancy or Exposure refers to daily occupancy or frequent lengthy visits occurring repeatedly over many years. Sensitive Land Uses means land uses that involve extensive occupancy by sensitive individuals, including residences, retirement and nursing homes, schools, and large family day care facilities. Uses such as medical facilities and parks were not included because of shorter exposure periods.
Applicability

The Ordinance provisions would apply to specified types of new development of sensitive land uses on properties located in whole or part within 250 feet of Highway 101. The distance would be measured from the outer edge of the nearest travel lane (excluding highway on- and off-ramps). The Ordinance would not apply to, nor require retrofitting of, existing development which is not proposing new development.

Applicable new development would include: (1) One or more new residential units; (2) Substantial addition to an existing residential unit (greater than 50% of floor area); (3) New building for sensitive land use; (4) Demolition and replacement with structure for sensitive land use; (5) Change of use of an existing main building from a non-sensitive to a sensitive land use, or from one sensitive use to another sensitive use.
Exemptions

Projects exempt from the Ordinance would include: (1) Site locations with Caltrans sound walls (which help to block pollutants); (2) Still-valid applications submitted or approved prior to December 2011; (3) Projects on sites in part within 250 feet of the highway that propose new sensitive development more than 250 feet from the highway; and (4) Projects that submit an individual health risk assessment demonstrating no elevated health risk due to site-specific climatic or topographic conditions.

Development Design Standards
Site Layout and Building Design. Specified new development of main buildings for sensitive land uses would be prohibited within 250 feet of Highway 101 unless the Community Development Director or designee determines that the combination of project design features reduces air quality risks, with consideration of the following listed features. It is recognized that not all measures would be feasible on all sites.

(1) Distance from Highway 101. Locate main structures as far as feasible from highway.

(2) Building Orientation and Outdoor Living Areas. Orient with doors and outdoor living areas on side of building away from highway, which provides some physical screening by the building.

(3) Vegetative Screening and Physical Barriers. Incorporate dense tiers of trees and other vegetation between the highway and project. Include walls or fences between the highway and project.

(4) Air Infiltration. Use double-paned windows throughout and locate air intake vents on the side of building away from highway.

Interior Ventilation and Filtration. High efficiency interior air ventilation/filtration system would be required for all main buildings for sensitive land uses. This is identified as one of the most effective measures.
Ordinance Implementation

Staff and decision-makers would apply ordinance provisions as part of regular application review and approval processes. 
Public information about ordinance provisions would be provided on the City web site, and summary handouts provided at the Planning Counter.
Planning Commission Issues and Draft Ordinance Changes
The Planning Commission made adjustments and additions to the earlier draft of the Ordinance that was considered by the Council Ordinance Committee, as follows:
Ordinance Application to One Unit on a Vacant Lot
The earlier draft ordinance had provided an exemption for one residential unit on a vacant lot. This was derived from ER7 language intended to ensure that a vacant property would retain the right to develop an economic use, and a taking would not occur. Commissioners questioned the fairness of this exemption given that other new residential development would be subject to the ordinance. 
The current draft Ordinance forwarded by the Commission deleted this exemption for one unit on a vacant lot.
Ordinance Exemption for Development outside the 250-Foot Corridor

The Ordinance would apply to parcels “in whole or part” within 250 feet of Highway 101 (See Attachment 6 – Map of 250-Foot Corridors, Parcels, and Sound Walls). Initial application of the ordinance by property boundary is a practical way to ensure proper and consistent implementation by staff, including at the building permit stage.
The Commission added an exemption from the Ordinance for situations where a parcel is partly within 250 feet of Highway 101 but the proposed project for new sensitive land use is entirely outside of the 250-foot corridor.

Ordinance Clarifications
The Planning Commission incorporated clarifications to the draft Ordinance:  (1) to clarify Purpose text; (2) to clarify application of design measures to main buildings and not accessory structures; and (3) to include risk assessment criterion to be used in the general exemption.
Air Quality Study and Reassessment of Policy ER7 and Implementing Ordinance
Policy ER7 is identified as an interim policy until air quality improves through State regulation or the City otherwise determines that risks have been satisfactorily reduced. The Commission debated inclusion of a “sunset clause” in the Ordinance to specify the criterion for repeal or an automatic time frame for expiration of the ordinance. 
Staff advised not to include a sunset provision in the ordinance for the following reasons:

· It is not necessary because there is an ongoing option for Council to consider policy and ordinance amendments or repeal.

· There is a benefit to retaining flexibility as to exactly what air quality information and criteria the City may use as a basis for policy and ordinance repeal.

· A specific time frame for expiration does not reflect the need for evidence of changed air quality conditions as a basis, and could undermine Council’s environmental findings supporting the General Plan approval.

The Planning Commission did not add a sunset provision, but provided a separate recommendation to Council to fund another air quality study within 2-3 years (and thereafter as needed) to inform reassessment of the need for the Policy and Ordinance.
Public Comment

Attachment 7 provides letters and communications received from the public during the Planning Commission hearing process, and a summary of staff responses.
· Reduced Property Rights. Several property owners expressed concerns that the Ordinance could reduce property rights and their ability to improve their property.
· Underlying Policy and Air Quality Study. Several property owners and residents disagreed with adopted Policy ER7 that underlies the Ordinance. Some suggested that the policy be repealed, and others that the policy be strengthened and the 250-foot distance increased to 500 feet or more. Comments in disagreement with the 2009 City air quality study were made in support of suggested ER7 policy changes.

· Support for Ordinance. One resident commented in support of the Ordinance, and noted that Caltrans tree planting had improved air quality in her area.

Policy and Environmental Analysis

Policy Consistency

City Charter. Charter Section 1507 includes the City policy that land development shall not exceed public services and physical and natural resources, including air quality. The proposed Ordinance provides development design standards to address air quality near Highway 101, consistent with the intent of this Charter section.
General Plan. The proposed Ordinance would be consistent with and implement the General Plan Policy ER7 limitation for sensitive development within 250 feet of Highway 101, and Implementation Action ER7.1 for establishing project review criteria for development within the corridor.
Environmental Review

Adoption of the proposed Ordinance to implement Policy ER7 is within the scope of the 2011 General Plan Update and its Program EIR analysis. The Ordinance would implement ER7 and would not result in additional environmental impacts beyond those identified in the Program EIR. The staff analyst determined that, in accordance with CEQA Guidelines Sections 15168 and 15162, no further environmental review process under California Environmental Quality Act (CEQA) provisions is required for Ordinance adoption.
BUDGET/FINANCIAL INFORMATION:

Implementation of the Ordinance through regular permit review and approval processes is not expected to substantially affect workload and staffing, or associated costs.

Staff will continue to monitor State air quality regulations and reports in coordination with the County Air Pollution Control District, and will include a status update as part of the General Plan Adaptive Management Plan. When air quality information indicates a substantial change, staff will recommend whether a local study is advisable to support possible rescission or amendment of this Ordinance. The consultant cost for the 2009 City air quality study was $12,450. Staff could likely request a sole source quote to update the study, and the funding of the study would be requested as part of the City’s budget cycle.
SUSTAINABILITY IMPACT:
The proposed Ordinance would have a positive sustainability effect by reducing pollution exposures and health risks for sensitive populations. Design measures such as planting of trees and inclusion of barriers could have added sustainability benefits pertaining to biological resources, climate change, noise mitigation, visual resources, and livability.

ATTACHMENT(S):
1.
General Plan Policy ER7
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City Council Resolution 12-013


3.
Ordinance Committee Meeting Minutes of November 12, 2013

4.
Planning Commission Resolution, and Meeting Minutes of February 13 and January 16, 2014

5. 
Additional Background Information


6.
Map of 250-foot Corridors, Parcels, and Sound Walls


7.
Public Comments Received during Planning Commission Process
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