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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE:
February 10, 2015
TO:
Mayor and Councilmembers

FROM:
Planning Division, Community Development Department 

SUBJECT:
Zoning Information Report (ZIR) Process Improvements
RECOMMENDATION:  That Council:  
A.
Hold a public hearing and review the Planning Commission recommendations on ZIR process improvements; and,
B.
Initiate an Ordinance to establish an Administrative Zoning Approval process. 

EXECUTIVE SUMMARY:

Over the last year, staff has worked with the Santa Barbara Association of Realtors (SBAOR) and the Planning Commission on improvements to the ZIR process in response to concerns with timeliness, consistency, reliability, understandability, problem solving, and violation identification.  A ZIR Working Group was formed and developed recommendations to clarify and streamline the ZIR process including: revisions to the ZIR template, categorization of violations, clarification of ZIR appeal period, deferral of compliance deadlines in certain situations, proposed establishment of a Administrative Zoning Approval process, and creation of new public handouts.  The Planning Commission reviewed and concurred with the recommendations of the ZIR Working Group and recommends the Council initiate an Ordinance to establish the Administrative Zoning Approval process and direct staff to implement the other changes recommended by the ZIR Working Group.

DISCUSSION:
Background

On August 13, 2013, Council considered a request of Mayor Schneider and Councilmember Francisco regarding the requirement for ZIRs at the time of sale of residential property and potential amendments to the Zoning Ordinance to change the requirement and/or processing of ZIRs.  Council was supportive of the requirement for a ZIR but expressed concerns regarding the timeliness of the completion of ZIRs and the accuracy and accountability of ZIRs.  Council directed staff to explore a process for resolution of discrepancy issues.

In September and October of 2013, the Planning Commission held public hearings to hear from staff and the public on issues that arise during the ZIR preparation process.  At the conclusion of those hearings, the Planning Commission recommended that a working group be formed to work through the issues and help the Planning Commission formulate recommendations to the City Council on improvements to the ZIR process.

On November 13, 2014 the Planning Commission reviewed and concurred with the recommendations of the ZIR Working Group. The Planning Commission recommended the City Council initiate an amendment to the Zoning Ordinance for the Administrative Zoning Approval process and direct staff to implement the revised ZIR template and identified changes to the ZIR process (Attachments 1 & 2).

ZIR Working Group Outcomes and Planning Commission Recommendations
The ZIR Working Group met nine times from January through October 2014 (see Exhibit F of Attachment 1 for meeting minutes).   The ZIR Working Group worked on clarifying and streamlining the ZIR process and on formulating recommendations for changes to the ZIR process and Zoning Ordinance.  The ZIR Working Group worked through changes in a number of important areas.  Please see the attached Planning Commission Staff Report dated November 6, 2014 for a full discussion of these areas.   

Identification and Categorization of Major and Minor Violations 

It is very common for staff to identify violations on residential properties during the inspection and record review done while preparing ZIRs. For the purpose of determining which violations are referred for immediate enforcement, violations are classified as either major or minor (Attachment 3).  Due to limited staff resources for code enforcement, not all violations can be pursued to abatement immediately upon discovery.  Over the years, staff developed this classification system as a means to triage which violations need to be abated immediately given available staff resources.  Major violations are referred for immediate enforcement and follow-up. Minor violations are kept on file and are required to be abated with the next building permit sought for the property.  If the minor violation is not abated prior to the next transfer of the residential property, the minor violation is carried forward in the next ZIR. 
One of the sticking points between the Staff and SBAOR members on the ZIR Working Group was the use of the term “habitable space.”  Staff considers the addition of new habitable space to be a major violation subject to immediate enforcement.  The identification of new habitable space caused concern for the ZIR Working Group because the term is not defined in the Zoning Ordinance.  As part of the process improvements, staff has changed the term used from “new habitable space” to “unpermitted floor area or conditioned space
”.  Floor area is currently defined in SBMC §28.04.315.  If a violation involves the addition of unpermitted floor area or new conditioned space, it will be considered a major violation and will be referred for enforcement.  With this change, the ZIR Working Group and Planning Commission confirmed staff’s categorization of major and minor violations for the purposes of referring violations identified in a ZIR for enforcement.

Changes to the ZIR template

The ZIR Working Group suggested and reviewed major editing of the ZIR template to make it more useful and understandable (Exhibit C of Attachment 1).  The ZIR Working Group and Planning Commission were in consensus that the revised ZIR template was a vast improvement over the existing ZIR template.
Appeal of ZIR findings
The ZIR Working Group and Planning Commission confirmed that the current 10-day appeal period was appropriate to dispute violations noted in a ZIR.  The ZIR Working Group discussed establishing a more formal appeal process but concerns were expressed regarding the amount of additional time and costs associated with that process and agreed to maintain the existing 10-day appeal period.  It is important to note that when an agent or property owner brings a concern regarding a ZIR to staff after the 10-day appeal period passed, staff still looks into their concerns.  The 10-day appeal period is given as an incentive to property owners to bring concerns to staff’s attention in a timely manner.  No fee is required for this appeal if it is filed within 10 days of the date of the ZIR.  Staff time to research and work to resolve any appeals filed after the 10-day appeal period may be subject to the hourly rate fee.
Additional Improvements to the ZIR process

The ZIR Working Group made a number of suggestions for further improvements including updating and standardizing the procedures for preparing ZIRs and identifying violations; creation of a ZIR inspection checklist to give to property owners; creation of a frequently asked questions handout; and creation of a handout that explains how to address identified violations.  The Planning Commission concurred with the work program identified in the Planning Commission Staff Report and recommended staff continues to work on the additional ZIR process improvements.  Staff is working on these items.
Discrepancies between ZIRs and Reliability and Accountability
The ZIR Working Group spent a lot of time discussing ways to deal with discrepancies between ZIRs.  Exhibit D of Attachment 1 contains a paper based on the discussions of the ZIR Working Group.  
Although the ZIR Working Group had consensus that the paper was a move in the right direction and proposed improvements to the ZIR process are positive and responsive to many of the issues that were raised, a major criticism of the ZIR process by the SBAOR ZIR Working Group members continues to be that in their perspective the City is not accountable or liable for inaccurate reports.  The SBAOR members in the ZIR Working Group felt that it is unfair for the City to seek abatement of violations when a prior ZIR did not disclose the violation to the current owner/seller. The SBAOR ZIR Working Group members still maintain that all improvements missed in previous ZIRs should be “grandfathered” or automatically legalized.
Staff has made improvements over the years to increase the reliability of the ZIR.  Staff performs more in-depth research and regularly consults the archive plans when preparing a ZIR.  Staff believes that the increase in reliability of today’s ZIRs have led to some of the issues SBAOR is bringing up now.

Staff is currently updating and standardizing the procedures for preparing ZIRs and identifying violations.  The updated procedures give staff clear and consistent direction on not only how to prepare a ZIR but also how to conduct the site inspection, what violations are to be identified in the ZIR, and how violations are referred for enforcement.  Planning staff has also increased its early collaboration with property owners and Building Division staff when discrepancies arise before the ZIR is finalized. 
Staff is currently developing a ZIR inspection checklist and a Frequently Asked Question handout for property owners so they will be more informed on what to expect during a ZIR site inspection and to answer common questions that the inspector receives while on the site.

In regards to discrepancies between prior ZIRs, staff and the ZIR Working Group spent a lot of time discussing ways to deal with discrepancies between ZIRs.  On average, 45 ZIRs are prepared per month.  Of this number, approximately 2-4 ZIRs have some type of inconsistency or discrepancy between the current ZIR and a previous ZIR.  This is a small percentage of the total number of ZIRs that are prepared.  The vast majority of the discrepancies involve improvements that fall in the minor violation category and are not referred for immediate enforcement.   
The City does attempt to minimize the impacts of discrepancies between ZIRs.  Staff currently expedites and simplifies the discretionary review process as much as possible and waives the planning fees in cases of discrepancies between ZIRs.  Planning staff also involves Building Division staff earlier in the process to identify information that may be necessary for the building permit.

The ZIR Working Group discussed several changes to the ZIR process to address discrepancies.  These changes include a proposal for the establishment of an Administrative Zoning Approval process (requires a Zoning Ordinance amendment) and to only refer violations for enforcement that involve the creation of an illegal dwelling unit or the physical loss of parking.  Violations that involve the creation of new floor area or conditioned space would only be referred for enforcement if it appears to create an immediate health or safety risk.   
Staff does not support SBAORs request to automatically “grandfather” or legalize improvements that were missed in a previous ZIR when the improvement was done without the required permits or approvals.  The City has a duty to enforce its adopted Codes.  The as-built improvements may not meet City codes and could pose a health or safety risk.  Additionally, if the violation were to be legalized without the proper City approvals that may be seen as a benefit for the property owner but the neighbors have the potential to suffer negative consequences and have legitimate concerns as to fairness and consistency. 
Administrative Zoning Approvals

Currently staff does not have the authority to waive zoning standards if the improvement in question conflicts with adopted zoning standards.  Therefore, discretionary approval of a modification of the standard is necessary.  As part of the ZIR process improvements, the ZIR Working Group recommends the establishment of a new Administrative Zoning Approval process.  The Administrative Zoning Approval process would expedite the resolution of discrepancies found during the preparation of a ZIR by giving staff the authority to grant zoning clearance for improvements that do not conform to the zoning requirement in instances where there are unclear City records, discrepancies in the record (including discrepancies in ZIRs) and it is evident the improvement was on the site prior to 1974
.   No planning fees would be charged for this Administrative Zoning Approval review.
The ZIR Working Group reviewed and refined the types of improvements proposed to be eligible for Administrative Zoning Approval (Exhibit E of Attachment 1).   The Planning Commission recommends the Council initiate an Ordinance to establish this new process.
It is important to note that not all discrepancies will be solved by this amendment.  Additional time and expense could still be required to resolve the more major violations, such as larger as-built encroachments into required setbacks.  If a property owner wishes to maintain an unpermitted improvement, the property owner may proceed through the existing modification process. 

Cost of ZIRs
There was some discussion on the cost of ZIRs.  The ZIR Working Group suggested incentives be established to encourage property owners to obtain a ZIR prior to the property being listed for sale. The SBAOR ZIR Working Group members cited cost as a deterrent to obtaining ZIRs early in the sale process.  Some SBAOR ZIR Working Group members suggested breaking up the payment into two installments, one payable at the time of ZIR application submittal and one at the time escrow closes.  The down side of that option is that if escrow does not close, the City would not be paid for the work completed.  Another option proposed by SBAOR was that the fee be reduced if a property owner applies for a ZIR within a certain number of days of signing a listing agreement as an incentive for property owners to obtain the ZIR earlier.

Since the last ZIR Working Group meeting, the SBAOR ZIR Working Group members have stated to staff that the cost of the ZIR continues to be an issue for them.  They request that the cost of the ZIR be reduced rather than pursuing the other options discussed by the ZIR Working Group.

ZIRs are one of the few Planning Division programs that the City Council has designated as being full cost recovery.  The cost of a ZIR has not increased since 2011; it has actually been reduced for larger multi-unit properties.  The Council has stated in the past that it is not appropriate for the tax payer to subsidize private transactions.  However, Council may decide to subsidize the cost if they determine it to be appropriate.

Public Outreach

The ZIR Working Group discussed ways to encourage property owners to voluntarily abate violations on their property.  This would help reduce the number of violations identified in ZIRs and relieve some of the stress that occurs during the escrow period. The ZIR Working Group also suggested the City establish a good public relations effort to inform the public of the benefits and appropriateness of a ZIR in addition to just when residential property is being sold.  The ZIR contains useful and important information in regards to the zoning, permitted uses, and non-conforming elements of the property as well as violations that may be on the property.  The ZIR is a mechanism for property owners to work with the City to understand City Codes and the requirements to clean up a property.  The Planning Commission agreed with the ZIR Working Group on establishing a public relations effort.  As part of the Fiscal Year 2016 budget discussions, staff will be requesting that additional funds be allocated to the Planning Division for this public outreach effort.
BUDGET/FINANCIAL INFORMATION:

Since the initial discussion on improvements to the ZIR process began in 2013, staff added a new P3 goal to complete 80 percent of the ZIRs within 10 working days of application submittal.  As of December 2014, the completion rate is 83 percent.  Staff anticipates that continued implementation of this new P3 goal can be handled by existing staff given the increased funding Council previously approved for additional staff in the Zoning and Enforcement section.  

If the Council should make significant changes in the fee structure for ZIRs, such as reducing the cost of the ZIR per SBAORs request, that would affect Planning Division revenues.  The average amount annually is approximately $240,000.

Establishing the Administrative Zoning Approval process for dealing with discrepancies between ZIRs will not represent an increase in workload in the Planning Division, as Planning staff would currently process a Modification request for those improvements if the Administrative Zoning Approval process were not adopted.

In regards to the new Public Outreach/Education component of the ZIR process improvements, as part of the upcoming budget process, staff will request funding (approximately $7,000) to hire a consultant. 
ATTACHMENTS:
1.
Planning Commission Staff Report, November 6, 2014

2.
Planning Commission Minutes, November 13, 2014

3.
Classification of Major and Minor Violations Cited in ZIRs
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� Conditioned space is area in a building that is provided with heating or cooling.


� Year of the adoption of the Ordinance establishing ZIRs.





