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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE:
September 15, 2015
TO:
Ordinance Committee

FROM:
Ariel Pierre Calonne, City Attorney


John S. Doimas, Deputy City Attorney 

SUBJECT:
Amendments To The Peddling And Soliciting Ordinance Instituting Time, Place, And Manner Restrictions On Street Vending From Vehicles

RECOMMENDATION:  

That the Ordinance Committee review and comment upon proposed amendments to the City’s peddling and soliciting ordinance that provide specific guidelines regarding the time, place, and manner of street vending, and that the Ordinance Committee forward its recommendations to the Council.

DISCUSSION:
Problem Statement

Mobile Vendors are currently able to sell goods and services from vehicles parked on City streets at anytime and in any location.  This vending poses a health, safety, and welfare threat because it can create conflicts with vehicles and pedestrian traffic, as well as using limited parking.  
The Proposed Code Amendments
The changes to the City’s ordinance regarding mobile street vending is required in order to comply with the California Court of Appeal ruling in Barajas v. City of Anaheim (1993) 15 Cal.App.4th 1809.  In that case, the court determined that California cities cannot impose a blanket ban that prohibits vending from vehicles on all city streets. However, cities are able to draft ordinances that provide specific time, place, and manner restrictions on street vending due to public safety concerns.
Therefore, in order to prevent traffic congestion, and mitigate any threat to public safety that might result from conducting business through mobile vending in the public right of ways, the City Attorney’s Office recommends the following municipal amendments regulating the location, time, and duration of on street mobile vendors for public safety purposes:

· A prohibition against peddling earlier than 9:00 a.m. or later than 7:00 p.m.

· A prohibition against vending at one location over a sixty minute period of time and that no vendor shall operate within 500 feet of any preexisting location used on the same day.  

· A prohibition against vending within 500 feet of any school (through grade 12) between the hours of 7:00 a.m. and 4:00 p.m. on school days.

· A prohibition against street vending on certain streets within the City’s business district in order to mitigate impacts to the availability of limited existing on street parking and enhance traffic flow (Attachment 1).

Legal Issues
A City May By Ordinance Adopt Additional Requirements Regulating The Time, Place, and Manner of Vending From Vehicles Upon Any Street For The Public Safety
Santa Barbara Municipal Code (SBMC) Chapter 5.32 governs peddlers and solicitors. A peddler is defined as “any person who goes from place to place, or from house to house, for the purpose of selling or offering for sale, or leasing or offering for lease, any goods, wares, merchandise, fruits, vegetables, foodstuffs or anything whatsoever.”  The City requires a permit to peddle or solicit in the City, but has a list of prohibited types of peddling and soliciting contained in SBMC Section 5.32.035. Currently, SBMC Section 5.32.035(a)(1) prohibits peddling or soliciting “on or in any street within the City.” 

The California Vehicle Code (CVC) limits local governments’ ability to specifically regulate mobile food or non-food vendors on public streets to their detriment unless there is a public safety concern. In 1992, the Anaheim City Council adopted amendments to its City Code which made it unlawful for any person to sell (including from any vehicle) on any public property within any residential zone.  The street vendors who had previously been selling produce from vehicles on streets in residential areas sued alleging that the ordinance was preempted by the CVC. In Barajas v. City of Anaheim (1993) 15 Cal.App.4th 1809, the California Court of Appeal held that the City of Anaheim’s ordinance prohibiting vending from vehicles parked on residential areas was preempted by the Vehicle Code Section 22455.  
In 2008, fifteen years after the Barajas decision, Assembly Bill 2588 amended CVC Section 22455 and authorized cities to impose time, place, and manner restrictions on commercial vehicle vendors for public safety purposes. CVC 
Section 22455(b) allows for the adoption of local ordinances that regulate the type of vending and the time, place, and manner of street vending, but only for the purpose of public safety. Given the current State law, the City is limited in regulating location, times and duration of vending trucks on the street. Courts have consistently struck down mobile vending regulations enacted by other municipalities that either completely bans all vending on City streets or ordinances that rely on justifications other than public safety, such as the need to protect local brick-and mortar businesses from mobile competition.

We are proposing to amend the City’s ordinance by eliminating language that that places a blanket ban on peddling and soliciting in City streets, and instead regulate the time, place, and manner in which vending may occur in order to comply with the CVC, as well as meet the safety needs of the community. The amendments are applicable to both food and non-food vendors. 
CONCLUSION:
We believe the proposed changes to the existing ordinance place reasonable time, place and manner restrictions on the operation of mobile vending vehicles or any non-motorized wheeled container within the public right of way. These amendments address public safety concerns that may arise by drivers making illegal maneuvers to access vending trucks and pedestrians walking into the streets to avoid food-truck customers who are blocking the adjacent sidewalks.  The proposed amendments also limit or eliminate vending in already traffic congested areas and deals with security, trash collection, and general public nuisance concerns such as odors permeating the surrounding area.  
ATTACHMENT(S):
1.
Map of Mobile Vending Parking Restricted Area


2.
Draft Ordinance
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