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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE:
May 10, 2016
TO:
Mayor and Councilmembers

FROM:
Planning Division, Community Development Department
SUBJECT:
Appeal Of Small Cell Wireless Communications Facility Proposed In The Public Right-Of-Way Of The 300 Block Of Grove Lane 
RECOMMENDATION:  That Council:
A. Uphold the appeal of Jan and Maria Kaestner of the Architectural Board of Review’s decision to grant Final Approval, and approve a revised design for the small cell wireless communications facility proposed by Verizon Wireless within the 300 block of Grove Lane; and
B. Direct Staff to return to Council with decision and findings reflecting the outcome of the appeal.
EXECUTIVE SUMMARY:

Federal Communications Commission regulations require local governments to act upon applications for wireless facility installations within certain time limits.  Recent state legislation (AB 57) deems wireless facility applications approved if the local government fails to act within the time limits proscribed by the FCC regulations.  Therefore, in order to ensure a timely action on this application, the appeal hearing has been scheduled in an expedited manner.
The appellants raise several concerns regarding the proposal to place a small cell wireless communication facility on an existing utility pole in the public right-of-way, including lack of adequate public noticing, failure to analyze alternative locations, lack of consideration to aesthetics, safety concerns, and inadequacy of the concealment design.  
Staff concurs with the appellants’ assertion that the small cell wireless facility proposal, as approved by the Architectural Board of Review, does not effectively minimize the visual impacts of the facility. As such, staff recommends Council uphold the appeal and approve a revised design, locating the meter pedestal and equipment within the parkway rather than directly on the utility pole. 
DISCUSSION:
On April 7, 2016, an appeal was filed by Jan and Maria Kaestner, neighbors to the project site, of the Architectural Board of Review’s (ABR) Project Design and Final Approval of the project on March 28, 2016 (Attachment 1 – Appellants’ Letter). The project involves a proposal for a new small cell Verizon wireless facility and associated equipment on an existing 25-foot tall wooden utility pole. All project components would be located within the public right-of-way, in the 300 block of Grove Lane, in the western portion of the San Roque neighborhood. The project also proposes trenching across the public street to obtain electrical power and installation of various pieces of new wireless radio and metering equipment on the existing utility pole (Attachment 2 – Project Discussion and Attachment 3 – Photo Simulations). 

Pursuant to Santa Barbara Municipal Code (SBMC) §28.94.030.DD.1.c., a wireless cellular antenna installation may be exempt from the requirement of a Conditional Use Permit if the Community Development Director can make specific findings regarding antenna height, resource impacts, and visual impacts. The purpose of the ABR’s review and action on this application was to provide input to the Community Development Director regarding any potential visual impacts. In doing so, the ABR “may take action regarding the location of the antenna(s) on the site, color and size of the proposed antennas so as to minimize any adverse visual impacts.”
Federal Statutes, Federal Communications Commission (FCC) Regulations, and State Statutes related to Wireless Facilities
Federal Statutes:

The Telecommunications Act of 1996

In 1996, Congress passed the Telecommunications Act of 1996 (the Telecom Act).  The Telecom Act largely preserved local land use regulation over wireless facilities with some important limitations:

· No explicit or effective prohibitions on wireless service

· No unreasonable discrimination amongst carriers

· No local regulation of radio frequency emissions, if the facilities meet FCC regulations

To the extent the separation and access requirements found in Municipal Code Section 28.94.030.DD are more restrictive than the FCC regulations concerning radio frequency emissions, the City’s standards are preempted by federal law. In addition to the limitations on local land use regulation, the Telecom Act required local governments to act upon wireless facility applications within a reasonable time.  Following the adoption of the Telecom Act, the FCC issued regulations defining what is considered to be a reasonable amount of time for various types of wireless facility applications.  These timeframes have been compared to the shot clocks employed in basketball games and are commonly referred to as “shot clocks”.


The Middle Class Tax Relief Act and Job Creation Act of 2012

In 2012, Congress passed the Middle Class Tax Relief Act and Job Creation Act.  Section 6409(a) of the Middle Class Tax Relief Act and Job Creation Act (Section 6409(a)) provides, in part, that “a State or local government may not deny, and shall approve, any eligible facilities request for a modification of an existing wireless tower or base station that does not substantially change the physical dimensions of such tower or base station.”  In adopting Section 6409(a), Congress stated an intent to encourage and facilitate the installation of new wireless facilities.

FCC Regulations:
In 2009, the FCC adopted regulations establishing the first shot clocks.  These regulations required local governments to act upon wireless facilities applications within 90 days for collocations (installations of additional antennas at locations that already have antennas) and 150 days for new antennas.  Importantly, these regulations were not self-enforcing.  The regulations required wireless carriers to file a lawsuits in order to enforce the shot clock provisions.

On January 8, 2015, the FCC adopted new regulations implementing Section 6409(a).  These regulations went into effect on April 8, 2015.  The regulations clarify the application of certain federal environmental and historic preservation statutes to exclude smaller wireless facilities (small cells and distributed antenna systems DAS)) from more extensive review, define the terms used by Congress in Section 6409(a), and establish new shot clock procedures recognizing a new class of wireless facility applications – the “6409(a) modification.”  These regulations effectively establish a new class of wireless facility applications that local governments are required to approve on an expedited processing schedule.  The new shot clocks are as follows:

· 6409(a) collocations






60 days

· Collocations that do not qualify as 6409(a)


90 days

· New sites






         150 days

When adopting the new regulations introducing the new shot clock for 6409(a) collocations, the FCC adopted a deemed granted remedy 6409(a) collocations, but refused to extend the remedy to cases where local governments fail to render a decision on other applications within the specified shot clocks. 

State Statutes:
Public Utilities Code Sections 7901 and 7901.1

Section 7901 of the California Public Utilities Code grants certain telephone corporations a state-wide franchise to use the right of way for telephone infrastructure (including wireless antennas), so long as the installations do not interfere with the use of the road or the sidewalks.  Section 7901.1 reserves to local governments the right to control the time, place, and manner of the installation of telecommunications facilities in the right of way so as to avoid conflicts.  

When these statutes are applied in conjunction with the “effective prohibition” limitations from the Telecommunications Act to wireless facilities applications, local governments are allowed to regulate the appearance of installations and may regulate the location of the installations in order to avoid conflicts within the right of way, but local governments cannot prohibit the use of the right of way or explicitly or effectively prevent the provision of wireless service.

AB 57 (Government Code Section 65964.1) 

AB57 became effective on January 1, 2016 and provides that a collocation or siting application for a wireless telecommunications facility is deemed approved if: 
1) The city or county fails to approve or disapprove the application within the reasonable time periods specified in applicable decisions of the FCC; 
2) All required public notices have been provided regarding the application; and 
3) The applicant has provided a notice to the city or county that the reasonable time period has lapsed. 

The City is obligated to hear this appeal in an expeditious manner in order to comply with the FCC regulations.  Before the adoption of AB 57, if a local government did not render a decision on a wireless application within the time specified under the applicable FCC shot clock, the wireless carrier had to seek an order from a court to require the local jurisdiction to make a decision on the application.   AB 57 reverses the positions of the wireless carrier and the local government.  Under AB 57, if a local government does not approve or disapprove the wireless facility application within the period of time specified in the FCC regulations, the application is deemed approved and the local government must seek a court order to block the installation.
Architectural Board of Review (ABR)

The project was reviewed at two ABR meetings, on August 25, 2015 and March 28, 2016. At the first ABR meeting, the Board had questions regarding the siting of the proposed equipment and possible noise associated with proposed radio equipment, and requested that the meter pedestal and equipment cabinet be relocated south of the utility pole to avoid possible damage to parkway trees and that alternate locations for the conduit be studied to stay clear of tree roots. One Board member suggested that the applicant consider other equipment locations that were not as visible. No public comment was received at this hearing, though property owners within 300 feet of the site were provided mailed notice of the hearing. The Board continued the project indefinitely, with direction to locate the equipment cabinets south of the utility pole and add appropriate landscaping screening around the equipment cabinets (Attachment 4 – ABR Meeting Minutes).
The project returned on March 28, 2016 for additional review by the ABR.  Rather than pursue a design with relocated equipment cabinets south of the utility pole and associated landscape screening, the applicant elected to remove the proposed equipment cabinets and instead propose all radio and metering equipment on the utility pole. When questioned by the ABR, the applicant responded that the responsibility for maintenance of landscaping screening of the equipment cabinets was ambiguous and uncertain, and so they opted to eliminate the cabinets and place all equipment on the utility pole.  
At that hearing, a neighbor and one of the appellants, Mr. Kaestner, questioned the need for the facility in this location and asserted that the addition of this above-ground equipment would make future utility undergrounding efforts more difficult. Mr. Kaestner also voiced concerns regarding health and safety impacts of radio frequency in close proximity to residential development.

The Board stated that it had not provided the applicant with direction to pursue a design that placed all equipment on the utility pole. When asked if the equipment could be placed within an underground vault, the applicant stated that there are various problems associated with underground vaults, including over-excavation, sidewalk closure for maintenance, and additional ventilation requirements, and that very little equipment for these small cell installations can actually be placed in an underground vault. 
An ABR member made a summary closing statement that the proposal was “unfortunate but acceptable.” The Board eventually voted 4/0/0 to grant Project Design and Final Approval of the project as submitted, and made the “no visual impact findings” required by SBMC §28.94.030.DD.1.c. The Board found that the above-ground cabinet design was worse than the pole-mounted equipment design since that solution could be partially screened by existing street trees and was less obtrusive than the addition of new equipment cabinets in the parkway.  
Appeal Issues
Inadequate Public Notice
The appellants assert that the City did not provide adequate notice to “affected property owners,” thus limiting their due process rights. SBMC §22.86.040.A. lists seven types of projects that require mailed public notice prior to ABR’s review of the application. Although a project of this scope does not require such a notice, the City did provide mailed notice to property owners within 300 feet of the project site as a courtesy. In addition, a large yellow “Notice of Development” sign was required to be placed on the subject utility pole. Therefore, staff believes sufficient notice was provided to surrounding residents.

Review of Alternative Sites
The appellants state that the applicant failed to offer alternative sites to the proposed location and the ABR failed to inquire as to the availability of alternative sites. 
In the application materials, the ABR received a project narrative that included some discussion of site alternatives (Attachment 2). As such, the ABR review focused on the proposed project location, and the Board did not direct the applicant to study other locations. In general, the ABR may request that an applicant consider other locations for wireless facilities if the proposed site is highly visible, is in close proximity to residential homes, or there are preferred locations with better screening solutions. In some cases, proposed wireless facilities in the public right-of-way have been relocated, painted, or redesigned with additional concealment due to visual or compatibility concerns. 
While the ABR may request consideration of alternative sites, it may not deny a wireless application on the grounds that service is already provided in the area.  In fact, the FCC has ruled that localities “shall not regulate in a manner that prohibits or has the effect of prohibiting the provision of personal wireless services.” The FCC has ruled that this provision prohibits a State or a local government from denying a personal wireless service facility siting application solely because service is available from another provider.
Aesthetic Considerations
The appellants state that the ABR failed to have the applicant demonstrate that the proposed design was the “least obtrusive option.” Staff believes that finding ideal screening solutions for new wireless facilities on highly visible poles is challenging.  The ABR has been less likely to require equipment to be placed underground or screened within equipment pedestal cabinets because some Board members believe undergrounding is a design hardship and equipment pedestals contribute to more visual clutter in neighborhoods. In particular, ground-mounted cabinets are more susceptible to graffiti. 
Initially, the ABR directed the applicant to relocate and screen the then-proposed equipment cabinets within the right-of-way. In response to the applicant’s assertion that maintenance of required landscape screening was challenging, the ABR entertained the proposal of placing all equipment on the utility pole. Prior to rendering a decision, the ABR compared the initial proposal with the revised proposal to mount radio and metering equipment on the utility pole and deemed the subsequent proposal the superior option of the two presented, in part, because existing street trees would help screen the pole-mounted equipment. However, the ABR was not presented drawings or a photo-simulation of an option reflecting their initial direction to relocate the above-ground cabinets south of the utility pole. 
Since 2006, the ABR and the Historic Landmarks Commission (HLC) have approved many similar pole-mounted small cell wireless installations as part of the Distributed Antenna Systems (DAS) first developed by NextG Communications. In many cases, the installations are in heavily travelled pedestrian areas where equipment cabinets would be more visible and potentially impede circulation. Above-ground equipment cabinets in this particular location, within a parkway, would not present those same challenges. Therefore, staff believes that the adverse visual impacts related to the equipment to support the antenna have not been minimized to the maximum extent possible, and recommends a design alternative consistent with the ABR’s initial direction.  
Safety Considerations
The appellants state that the ABR failed to consider structural/safety concerns regarding earthquakes, fire or vehicular accidents, and toxic chemical hazards associated with back-up lead/acid batteries on site. These considerations are outside of the ABR’s purview to review wireless facility applications solely for aesthetic purposes. The City did require a radio frequency (RF) study for the site, which demonstrated that the proposed installation will be within the safe human exposure guidelines and prevailing standards for limiting public exposure to radio frequency (Attachment 5 – RF Study).      

Concealment Efforts
The appellants assert that the ABR failed to require concealment of the installation to the fullest feasible extent. Concealment techniques are relatively limited in these instances because small cell wireless facilities on utility poles are more difficult to camouflage, screen, or conceal than wireless antenna facilities on buildings. Other small wireless facilities at various public locations have been required in the past to place radio equipment within cabinets or in underground vaults. The ABR did not further pursue their initial direction to relocate the equipment cabinets south of the utility pole, or explore placing some equipment underground after the applicant asserted only minimal equipment could be contained in such a vault. 

Standard of Review
Pursuant to Municipal Code Section 28.94.030.DD (Attachment 6), the role of the Architectural Board of Review, and the City Council on appeal, is to review the location, color, and size of the proposed wireless facility in order to minimize any adverse visual impacts.  The City Council should use the Design Review Guidelines for Wireless Communication Facilities/Antennas to evaluate whether the application has minimized the adverse visual impacts (Attachment 7).  If the City Council concludes that either the approved application, or an alternate design, has successfully minimized the adverse visual impacts, the Council may approve the application by making a finding of “no visual impacts.”  

Conclusion

The ABR clearly struggled with finding an appropriate concealment solution for this small cell wireless application. The ABR determined the project was consistent with other approved small cell wireless locations and the screening provided by existing street trees was acceptable. Based on our vast experience working with multiple wireless providers to find aesthetically acceptable solutions for a variety of locations, staff believes the proposal can be further improved and the approved project is not the least obtrusive option available for screening equipment. 
Therefore, staff recommends that Council uphold the appeal and approve a revised design consistent with ABR’s initial direction to provide metering and radio equipment in above-ground cabinets, in a location within the parkway that provides optimal screening from public view. 
California Environmental Quality Act (CEQA) Determination
The proposed project is subject to California Environmental Quality Act (CEQA) review, and the Environmental Analyst has determined that the project would be categorically exempt pursuant to CEQA Guidelines §15301(b) Minor Alteration of Existing Facilities. 
NOTE:  The project file and plans were delivered separately to City Council for review and are available for public review at the City Clerk’s office.
ATTACHMENTS:
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Appellants’ letter, received April 7, 2016
2.
Applicant’s Project Summary Discussion

3.
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5.
Project Radio Frequency Study
6.
SBMC §28.94.030.DD (Conditional Use Permits – Television, Radio and Cellular Antennas)
7.
Design Review Guidelines for Wireless Communication Facilities/Antennas
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