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CITY OF SANTA BARBARA

ORDINANCE COMMITTEE REPORT

AGENDA DATE:

April 18, 2006

TO:



Ordinance Committee

FROM:


Planning Division, Community Development Department

SUBJECT:

Tenant Displacement Assistance Ordinance

RECOMMENDATION:
That the Ordinance Committee:

A. Review the proposed provisions for a Tenant Displacement Assistance Ordinance and provide staff with direction on the preparation of draft ordinance language; and

B. Provide direction for draft ordinance to address amendments to update the City’s Condominium Conversion Ordinance to provide displaced tenants financial assistance similar to that recommended in the proposed Tenant Displacement Assistance Ordinance.

EXECUTIVE SUMMARY:
 

The creation of tenant protections along the lines of those found in the City’s Condominium Conversion Ordinance is an implementation strategy of the Housing Element.  Implementation Strategy 2.2.3 states:

“Amend the Municipal Code in order to provide tenant protection measures similar to those in the Condominium conversion Ordinance in connection with the demolition of rental units.”

According to the most recent census data, approximately 42% of the City’s housing units are renter occupied with only 4% of housing units vacant.  While owners have the right to remove residential rental units from the market without undue government regulations, the City can require relocation assistance for persons displaced by removal of rental units from the market.  

In order to assist tenants displaced due to demolition of units or redevelopment of a site with condominiums, mixed use, or commercial uses, a Tenant Displacement Assistance Ordinance (TDAO) is being recommended.  In addition, staff recommends that the City’s Condominium Conversion Ordinance be amended to provide financial assistance to displaced tenants that is comparable with the assistance proposed for a TDAO.

Upon direction, the City Attorney’s Office will draft an ordinance incorporating the Ordinance Committee’s comments and will return to the Ordinance Committee with the draft ordinance prior to Council introduction. 

BACKGROUND:

During the 2005 Housing Element Update process, the concept of creating a Tenant Displacement Assistance Ordinance was raised in response to a proposed condominium project at 1620 Garden Street.  The project would have resulted in tenant displacement that was not covered by the City’s Condominium Conversion Ordinance because new units were to be created by demolishing the old and rebuilding new condominium units rather than by converting the existing units.

The City’s zoning ordinance does not require financial assistance for displaced tenants outside the context of condominium conversions.  The tenant displacement issue has recently resurfaced as new condominium projects have gone through the Planning process, with some of the projects proposing their own voluntary tenant assistance programs.  

The potential provisions of a TDAO were discussed with the Housing Policy Steering Committee (HPSC) in March of 2005, at a public workshop in April of 2005, and at a Planning Commission hearing on August 11, 2005. 

The Planning Commission Staff Report included policy and background information as well as summaries of other cities’ tenant protections, HPSC recommendations, and public workshop notes.  For further explanation of factors considered in drafting the recommended provisions, please refer to the Planning Commission Staff Report and exhibits (Attachment 1, Planning Commission Staff Report).

The Planning Commission was generally supportive of an ordinance that was simplified, offered some flexibility or functional equivalent assistance, and was not as onerous as originally proposed.  Attached are the Planning Commission’s Minutes of August 11, 2005 (Attachment 2) as well as a chart showing the Commissioner’s input on the main recommended provisions (Attachment 3).

The Planning Commission requested that staff provide them with an update before the item went to the Council Ordinance Committee.  A memo was sent to the Planning Commission as well as to the parties who attended the workshop and Planning Commission hearing.

RECOMMENDED PROVISIONS FOR A TDAO:

Following is a summary of the recommended provisions for a TDAO.  We have included discussion on the HPSC and Planning Commission’s input on each provision.  In crafting the recommendations, staff has considered input of the HPSC, the public and the Planning Commission.  However, the primary consideration has been to develop an ordinance that provides displacement assistance to residential tenants, irrespective of the proposed future use of the real property.

Provision 1: Eligible Tenants.  Any residential tenant who is displaced due to his or her unit being demolished, eliminated, or changed in use.

Discussion:
The HPSC stated that eligible tenants should be any residential tenant.  At staff’s request, the Planning Commission discussed the issue of exempting projects redeveloping with rental housing.  The Commission unanimously recommended exempting projects that would replace the demolished units with rental units as an incentive to redeveloping sites with rental units.  

While staff understands exempting projects with new rental units as an incentive for property owners to maintain rental, we have been grappling with the fact that exempting these projects will result in a class of tenants who would be displaced without assistance.  Because we believe that the broad purpose is to assist tenants displaced due to demolition or redevelopment, staff does not recommend that tenants of projects redeveloping rental units be exempted from assistance. 

Provision 2:
Ordinance Applicability.  All projects with existing rental units proposed for a change of use and/or demolition
 unless lost in a natural disaster.

Discussion:
The TDAO would apply to any project that results in the elimination or demolition of a residential rental unit. Throughout the discussions to date, the HPSC, Planning Commission, and/or public requested certain exemptions to the application of a new ordinance.  While staff considered these requests, in order to give the greatest effect to the purpose of the ordinance, which is to assist residential tenants who are displaced by demolitions and development projects, we do not recommend the following exemptions:

Projects with units that will become owner-occupied:
The HPSC and the Planning Commission supported exempting projects in which the redeveloped unit will be occupied by the existing owner named on the deed or an immediate family member.  Staff does not support this exemption for two reasons: First, it will result in a displaced tenant, irrespective of who may live on the site in the future, and second, regulating or ensuring the ownership status of future occupants would be very difficult to enforce.  

Projects with non-permitted units:  The HPSC had recommended that tenants of illegal units receive assistance because the effects of displacement are the same as for tenants in permitted units.  The Commission was split on support for including protection for tenants in non-permitted units.  Staff supports the HPSC recommendation to provide assistance for all tenants, regardless of whether the units are permitted or not.  Our rationale holds that the landlord who has facilitated the illegal unit should incur the effects, rather than the tenants who will be displaced.
Small projects (four units or less):  The public suggested exempting projects with four units or less.  The Commission was split on exempting smaller projects.  Staff does not support exempting smaller projects, since that exemption would drastically reduce the effectiveness of the ordinance and result in displaced tenants who do not receive assistance.  

In order to estimate the number of units that could be lost from the City’s rental market over a five-year period, staff analyzed residential demolitions for 54 projects that are pending, approved, permitted, or have received a Certificate of Occupancy in the last five years.  The analysis was limited to projects outside the single-family zones, and included the R-2, R-3, R-4 and all commercial zones, as these zones are more likely to include rental units.

The results of the analysis indicate that only four of the 54 projects involved demolition of five units or more.  A majority of the projects (83%) involve demolition of one or two units.  Therefore, staff does not recommend exempting the small projects.  Also, the displacement impacts to the tenants are the same regardless of the size of the project being demolished or the number of units being redeveloped.

Provision 3: Evidence of Tenant Notice Required at Time of Application.  At the time of any application that would result in the demolition, elimination, or change of use of a residential unit, the owner shall provide evidence that the existing or last tenants were notified regarding the Tenant Displacement Assistance Ordinance a minimum of sixty (60) days prior to the filing of the application.

Discussion:
The City would require an applicant to provide proof that he or she notified tenants of the existence of the TDAO as a condition of the application for demolition or change of use.  The Commission supported this provision.

Provision 4:  Lease Termination.  Tenants shall have the right to terminate the existing lease early without cause once provided notice under the TDAO. 

Discussion:
The HPSC and Commission supported this provision as presented.  This provision mimics the requirement in the City’s Condominium Conversion Ordinance.

Provision 5: Relocation Fee.  Proposed is a one-time fee based on three months of the tenant’s existing rent or a “going rate” rent.  Alternatively, the owner could provide in-kind assistance that is the financial equivalent of the fee.  The fee would be paid on a “per unit,” not “per tenant,” basis.

Combined Fee:  Originally, as a result of HPSC direction, staff had recommended a fee based on three months of the existing rent, or three months of the “going rate” for the existing unit size, whichever is higher.  The HPSC also supported moving expenses based on typical moving expenses per unit size.  The majority of the Commission recommended lowering the relocation amount.  Some Commissioners supported eliminating or combining the relocation payment with the moving payment. 

Staff currently proposes a single fee based on three months of the existing or “going rate” for the existing unit, whichever is higher.  For the latest “going rate” please refer to Attachment 1, Planning Commission Staff Report (page 9).

Flexibility or Functional Equivalent:  The Commission also supported flexibility, so as a functional equivalent could also be proposed by the landlords.  For example, a landlord could provide three months’ free rent in the existing unit prior to the demolition or change of use, or offer three months’ free rent in another unit acceptable to the tenant in lieu of paying the relocation payment.

Special Needs Households:
  Members of the Commission also indicated that special needs households should receive additional assistance, especially if the relocation fees are scaled back.  A specific fee amount was not discussed; however, fees for special needs households based on other cities in our survey indicates that a fee, anywhere from $1,000 to $8,000, is added to the relocation fee.  These monies can be used to provide retrofits to make the replacement unit accessible for the special needs households.  Staff recommends a payment equivalent to one additional month of rent.  Additional discussion regarding the monetary amount can be discussed with Ordinance Committee. 

Staff will need to define special needs households when developing the Ordinance.  For example, the City’s Condominium Conversion Ordinance identifies “special case tenants” as any tenant over the age of 62, handicapped, low income, a single parent with minor children, or someone otherwise likely to experience difficulty finding replacement housing.  Please note that the Condominium Conversion Ordinance does not require additional moving expenses to special case tenants, only additional time to relocate.  Outside the context of condominium conversions, the City is preempted by state law from altering the notice requirements for evictions, therefore, the City cannot extend the time for tenants to relocate.

Provision 6:  Rent Limits.  Rent increases during the notice period shall be limited to those permitted under State law (Civil Code Section 827).

The Commission supported this provision as presented.

Provision 7:  First Right of Refusal.  If new residential units are proposed on the site, existing tenants shall have a right of first refusal for those units.  Landlords/developers shall have the burden to notify existing tenants of this right.  Eligible tenants will be obligated to assert the right to first refusal once the new units are constructed. 

The Commission supported this provision as presented.

Provision 8:  Retroactive Protections.  This proposal would extend the tenant protections retroactively to the last tenant who lived in a displaced unit.  The ordinance would establish a rebuttable presumption that if a tenant had been evicted within six months prior to the submission of the application for demolition or change of use, the tenant would qualify for the assistance provided in the ordinance.  Landlords could rebut the presumption with evidence that the tenant had been evicted for cause.  Eligible tenants would have the burden to assert their right to assistance within 30 days of issuance of a permit for the project. 

Discussion:  The HPSC had recommended retroactive protection for any tenant evicted within the past 24 months.  Several Commissioners stated that could result in an excessive burden on the landlord and that a shorter time period should be considered.  Staff believes that six months is a reasonable time frame.  After six months, the evidence concerning the eviction could be stale, and make decisions regarding the landlord’s challenge to the presumption difficult to evaluate.

Provision 9:  Displacement or Counseling Plan.
A landlord shall provide relocation assistance information regarding services available for help in finding another apartment.  

Discussion:
The Planning Commission was interested in owners providing a counseling plan or some type of information sheet to assist tenants in finding new housing.  The City’s Rental Housing Mediation Task Force Program website lists a number of resources available regarding tenant rights, mediation and rental services.  This information could be provided to tenants.

AMENDMENTS TO CONDOMINIUM CONVERSION ORDINANCE:

Since staff last met with the Planning Commission, we have been struggling with the fact that we are recommending relocation costs greater than those found in the Condominium Conversion Ordinance (Attachment 4).  The Condominium Conversion Ordinance’s only monetary compensation is moving expenses of one-and-one-half times the monthly rent or $2,000, whichever is greater.  Attachment 5 outlines moving fees placed on condominium conversions in other cities.

Based on the data of active (pending, permitted or certificate of occupancy) condominium conversions for the past five years, approximately 64 units would be lost to conversion.  In addition, as of the end of 2005, staff has completed preliminary review of approximately 25 units slated for conversion.

Given that we are seeing a number of units being converted to condominiums, staff recommends that the condominium conversion ordinance be amended to be consistent with the recommended relocation and moving fees for the TDAO.  We also recommend that the Special Case Tenants identified in the Condominium Conversion Ordinance be entitled to an additional month’s rent.

ENVIRONMENTAL REVIEW:

The recommended amendments to the Municipal Code to implement a TDAO and the revisions to the condominium conversion ordinance qualify for a Categorical Exemption under California Environmental Quality Act (CEQA) Guidelines §15305, Minor Alterations in Land Use Limitations.  Included in the allowable projects and actions which the City has determined to be consistent with this exemption class are the “creation of minor new, and minor amendments to existing land use plans, ordinances, guidelines, regulations and/or development standards which do not result in any changes in land use or density and which have no potential for significant environmental effects” and “minor zoning amendments that do not significantly change planned uses in an area.”  The recommended tenant provisions would not result in changes in land use or density.

BUDGET/FINANCIAL INFORMATION:
 

Planning Division staff currently reviews all applications for demolition of units, whether they involve reconstruction of the site or not, either as part of the design review process when applicable, the Development Application Review Team (DART – 30 day process) when applicable, or the zoning plan check process.  The addition of tenant provisions for eligible projects is not anticipated to significantly affect this review; however, some additional staff time may be necessary to analyze and complete research on consistency with the provisions.  It is anticipated that this service could be provided within the existing level of service.  

NEXT STEPS:

A Tenant Displacement Assistance Ordinance is necessary to assist those tenants who lose their housing as a result of demolition or redevelopment, similar to the way tenants are compensated when their units are converted to condominiums.  Staff encourages feedback from the Ordinance Committee on the provisions before we actually prepare the ordinance with details for implementation.  The outstanding steps for project implementation include:

1. Draft the zoning amendments;

2. Council Ordinance Committee review of draft ordinance amendment language;

3. Introduction of ordinance amendments at City Council; and

4. Council adoption of ordinance amendments.

ATTACHMENTS:    1.
Planning Commission Staff Report, August 11, 2005




2.
Planning Commission Minutes, August 11, 2005


3.
Planning Commission Chart with Recommendations


4.
Condominium Conversion Ordinance


5.
Condo Conversion Moving Expenses in Other Cities


6.
Examples of Voluntary Tenant Relocation Plans

PREPARED BY:
Beatriz E. Ramirez, Project Planner

SUBMITTED BY:
Paul Casey, Community Development Director

APPROVED BY:
City Administrator's Office
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ATTACHMENT 2








� Demolition of a unit includes improvements to the structure(s) that will result in a loss of a residential rental unit and/or displaces a tenant.
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