CITY OF SANTA BARBARA

INTEROFFICE MEMORANDUM

TO:
Mayor and City Council



FROM:
Stephen P. Wiley, City Attorney

Camerino Sanchez, Chief of Police
DATE:
Monday, July 24, 2006
SUBJECT:
Elections Code Section 9212 Report – “Lowest Law Enforcement Priority Policy Ordinance” (Proposed Initiative Measure on Adult Marijuana Use) 
I. INTRODUCTION. 
On June 26, 2006, the County Elections Division certified a local (City) initiative petition called the “Adult Marijuana Criminal Offenses – Lowest Law Enforcement Priority Policy Ordinance” (hereinafter the “Initiative”) as qualifying for placement on the November 2006 statewide general election ballot.  Because the November 2006 election would constitute a special election for the city of Santa Barbara, the initiative proponents were required to present not less than 15% valid City voter signatures in order to qualify for the November 2006 election. Apparently, based on the random sampling provided for in state Elections Code §9115, the Initiative proponents submitted the required number of valid signatures. Consequently, at the July 11, 2006 City Council Meeting, in conjunction with accepting the Elections Division’s certificate of sufficiency, the Council referred the Initiative to City staff for the preparation of an “impact report” as allowed by state Elections Code section 9212 prior to the City Council taking action on the Initiative as required by the Elections Code. 
II. LEGAL ANALYSIS OF THE PROPOSED INITIATIVE ORDINANCE. 

A. Summary of Initiative Requirements. 

The Initiative proposes to adopt a City ordinance whereby Santa Barbara would declare that all local police enforcement activities relating to “adult marijuana use” would be given the lowest law enforcement priority possible. The key operative language of the Initiative appears to be the following two sentences:
”Santa Barbara law enforcement officers shall make law enforcement activity relating to marijuana offenses, where the marijuana was intended for adult personal use, their lowest law enforcement priority. Law enforcement activities relating to marijuana offenses include, but are not limited to, investigation, citation, arrest, seizure of property, or providing assistance to the prosecution of adult marijuana offenses.” [subsection (1) of proposed SBMC Section 9.145.050]

Thus, the Initiative would instruct the City police that the very last thing they should be doing is to “investigate, cite, arrest, or prosecute” an adult for the possession or use of marijuana, apparently without regard to the amount of marijuana possessed, being used, or being cultivated.  Since the term “marijuana offenses” is not defined (other than the reference to “where the marijuana is intended for adult personal use”) what may or may not constitute “adult personal use” of marijuana is not clear. As a result, the Initiative may cause some uncertainty over the amount of marijuana which constitutes “adult personal use” versus the amount which would typically be considered “possession for sale” (a felony under state Health & Safety Code §11359.) 

In effect, this lack of clarity could also make it unclear whether other criminal activity (as defined by state and federal drug laws) related to the possession, use, cultivation, or transportation of marijuana could still be given any sort of enforcement priority by the City police. For example, under the Initiative, an adult in possession of 2 kilograms of marijuana could assert that all of it is for “personal adult use.”  In addition, under the Initiative, any person who is arrested for a marijuana offense can demand a “grievance hearing” before a “Community Oversight” board.  At the hearing, the police department would be required to explain and, presumably, justify arresting the person, apparently even when the arrest is for the possession of large amounts of marijuana. 

The only express exceptions in the Initiative to the mandatory enforcement “priority” are the following situations:  1. the possession or use of marijuana by persons younger than 21 years of age; 2. the use (but not possession) of marijuana on public property; or 3. driving a vehicle while under the influence of marijuana (but not the possession of marijuana in a vehicle.)  Apart from these three exceptions, however, the Initiative does not otherwise clearly specify those crimes which fall within the ambit of the term “adult marijuana offense.” 
The Initiative would also mandate all of the following actions on the part of City staff:

· Require the City to apply this lowest law enforcement policy to the Police Department’s cooperation with all state or federal law enforcement agencies. 
· Prohibit Santa Barbara police and other City employees from accepting or renewing any formal deputization (i.e., commissioning) by a federal law enforcement agency for investigating, citing, arresting, or seizing property from an adult for marijuana offenses.  
· Prohibit the City from accepting any state or federal funding or grants that would be used to investigate, cite, arrest, prosecute, or seize property form adults for any marijuana offense.  
As mentioned, the Initiative would establish an official City “Community Oversight” board to oversee the Initiative’s implementation and to provide a public “grievance” hearing for anyone arrested for an “adult marijuana offense” who may assert that they were subjected to a law enforcement priority in violation of the Initiative. The board members would be appointed by the Mayor from individuals with the following qualifications: 1. two city residents, 2. one criminal defense attorney, 3. one medical marijuana patient, 4. one “medical professional” (undefined) and 5. “one drug abuse, treatment, and prevention counselor” (also undefined.)  In addition, County Health Department, and the County District Attorney’s Office would each be required to send a representative to all of the board meetings as a non-voting liaison members – although, it is not explained how a City ordinance could force County employees to participate in such a board. 
The board’s specific responsibilities would also include the “timely implementation” of the Initiative’s Lowest Law Enforcement Priority Policy, designing a “supplemental (Committee) report” form, which would be required whenever a police officer made an adult marijuana arrest or issued a marijuana citation or seized marijuana. The police would also be required to report to the board on all instances of officers “assisting in state or federal arrests, citations, and property seizures” in connection with any adult marijuana offenses. All such reports must be submitted to the board within two (2) weeks on any applicable arrest, investigation, or instance of “assistance.” The board would also be required to report semi-annually to the City Council on the implementation of the Initiative. The report must include a statistical breakdown of the total number of “arrests, citations, property seizures, and prosecutions for marijuana offenses” including the race, age, specific charge of all arrests and prosecutions.” [Note, the City police do not “prosecute” drug offenses; under state law, criminal drug prosecutions are the exclusive authority of the County District Attorney’s office.]
The Initiative would also require the City Clerk to submit letters to the City’s Congressional representative, both of California’s U.S. Senators, the City’s California state senators and assembly members, the California Governor, and the President of the United States stating the following: 

“The citizens of the city of Santa Barbara have passed an initiative to de-prioritize marijuana offenses and request that the federal and California state governments take immediate steps to tax and regulate marijuana use, cultivation, and distribution and to authorize state and local communities to do the same.” 
The obligation of the Clerk to send these letters would continue annually until, according to the Initiative, the “state and federal laws are changed accordingly.”
Finally, the Initiative provides that “any person who is a registered voter in Santa Barbara” may, at their discretion, elect to “enforce” the provisions of the Initiative. Specifically, the Initiative allows any qualified voter to file a Superior Court “writ of mandate” action against the City in order to “ensure [that] the law is fully implemented.” 
 
B. Potential Legal Concerns with the Initiative. 
There are three significant legal problems readily apparent with respect to the terms of the Initiative. Each of these concerns would appear, in all likelihood, to make the Initiative an unconstitutional enactment.
1. The constitutional requirement that an initiative be exclusively “legislative” in nature. 
Under Article II, section 8 of the state Constitution, the electorate’s ability to adopt an ordinance by way of local initiative is only co-extensive with that of the city council.  The local electorate, by way of initiative, has no greater authority to legislate than does the electorate’s city council. Moreover, the initiative authority itself also does not extend beyond “legislative” matters, just as the constitutional authority of the city council is limited exclusively to legislative concerns.  
This constitutional point is summarized well in a 2002 court of appeal decision involving an initiative attempting to invalidate a decision by the San Diego City Council to move forward with a redevelopment project to build a new baseball stadium in downtown San Diego:
“The electorate has the power to initiate legislative acts, but not administrative ones: ‘While it has been generally said that the reserved power of initiative and referendum accorded by article IV, section 1, of the Constitution is to be liberally construed to uphold it whenever reasonable [citations], it is established beyond dispute that the power of referendum may be invoked only with respect to matters which are strictly legislative in character [citations]. Under an unbroken line of authorities, administrative or executive acts are not within the reach of the referendum process [citations]. The plausible rationale for this rule espoused in numerous cases is that to allow the referendum or initiative to be invoked to annul or delay the executive or administrative conduct would destroy the efficient administration of the business affairs of a city or municipality [citations]." 
City of San Diego v. Dunkl (2002) 86 Cal.App.4th 384, 399.

The manner in which this Initiative dictates the day-to-day operations and activities of the City police appears to violate this basic principle of law. 
2. The obligation that city ordinances not violate the city charter. 

For a charter city such as Santa Barbara, a second fundamental constraint which must also be observed (by both the city council and citizens who seek to enact ordinances by way of initiative) is the prohibition against enacting ordinances which conflict with the city charter. Here,  the Initiative provides mandatory administrative direction to the City’s Chief of Police and to the sworn peace officers of the Police Department with regard to the Department’s most common administrative functions, i.e. the day-to-day investigation and enforcement of state and federal criminal laws.  

Yet, the Santa Barbara City Charter, at Section 607, specifies, in pertinent part, that:

“… Except for the purposes of inquiry, the City Council  and its members shall deal with the administrative service under the jurisdiction of the City Administrator solely through the City Administrator, and neither the City Council nor any member thereof shall give orders to any subordinate of the City Administrator, either publicly or privately. This section shall not apply to any officer appointed by the City Council or to the members of his department.”

In addition, Charter Section 604, in delineating the duties and responsibilities of the City Administrator, makes it clear that the City Administrator is the “head of the administrative branch of the City government” and [at subsection (g)] that the City Administrator is responsible for: 

“supervising the enforcement of the laws of the State pertaining to the City, the provisions of the City Charter and the ordinances, franchises and rights of the City.”
Given these Charter requirements, the proposed Initiative’s attempt to impose administrative mandates directly on the City Police Department would, in our view, most likely be seen by a court as possible interference with the charter administrative duties of the City Administrator. 
3. Constitutional preemption by controlling applicable state and federal laws. 

Several specific features of the Initiative, if adopted, would also likely be found preempted by state laws and, as such, in violation of Article XI, §7 of the state Constitution. The City, including the City’s electorate, cannot adopt or enforce local ordinances that conflict, either directly or indirectly, with general state laws relating to matters of a statewide concern – as such concerns are determined and identified solely by the state Legislature. 
This principle also includes those areas of statutory regulation where it is apparent that the state of California has “occupied the field” to the exclusion of local regulations, even when the state has not expressly indicated its intent to preempt all local regulation.  Even though there may be no obvious or direct “conflict” between a local initiative and a state-wide regulatory scheme, a local measure may be void because the state Legislature has enacted such a comprehensive state regulatory scheme that it will be deemed to have fully “occupied the field of regulation.” Characteristically, state felony criminal statutes (particularly those regulating the use and possession of illegal drugs) are considered to be part of a “comprehensive regulatory scheme” such that all local regulation of the same matter is preempted – even where the regulatory “conflict” is not direct or readily apparent, as may be asserted with the Initiative’s “lowest priority” approach.
For example, in the case of Voters for Responsible Retirement v. Board of Supervisors (1994) 8 Cal.4th 765, the California Supreme Court held that a citizen referendum could not challenge a city council ordinance adopted under the authority of state Government Code section 25123(e) since comprehensive state statutes regulated most aspects of collective bargaining between public employees and public employers –  i.e. collective bargaining was a subject which has impliedly been determined to be exclusively a matter of statewide concern. 
Similarly, in this case, the California Uniform Controlled Substances Act (Health & Safety Code §§11000 – 11650 – hereinafter the “Act”) broadly prohibits and restricts non-medical use, possession, cultivation and distribution of cannabis under virtually all possible circumstances. This Act (and the statutes of which it is comprised) has express statewide application as state penal laws (i.e., criminal statutes) enforced in some cases as felony crimes punishable by imprisonment in state prison.  The Initiative, by requiring Santa Barbara peace officers to give priority to all other law enforcement activities before enforcing state marijuana-related laws [Section 9.84.050(1)], appears to conflict, both directly and indirectly, with the express purposes of the state Act. 
Moreover, police officers, as guardians of the peace and security of the community, are obligated to enforce all laws until and unless those laws are declared unconstitutional by either the courts of this State or by a federal court. To enable police officers to fulfill their duties, the California Penal Code confers upon peace officers throughout the state of California, the authority, judgment, and discretion to enforce all criminal statutes enacted by the state Legislature.  It does not purport to limit that authority or discretion by dictating with what priority a police officer must conduct his or her law enforcement activity when presented with different enforcement options.  
In addition, these same constitutional preemption principles apply to the currently applicable federal statutes.  Under the “supremacy clause” of the federal constitution, neither a state nor a local city or county may adopt a statute or ordinance which is in conflict with applicable valid federal law. Accordingly, to the extent that the Initiative purports to authorize activity that is proscribed by the Federal Controlled Substances Act 21 U.S.C. §§801 et seq., it is similarly subject to a preemption challenge on this basis.
4.  Miscellaneous legal concerns with the Initiative. 

A review of the Initiative indicates some additional potential legal problems briefly summarized as follows:

· The ordinance prohibits police officers from cooperating with state or federal agents relative to the arrest, citation, investigation, prosecution, or enforcement of marijuana-related crimes if they can be devoting their time to other law enforcement activity.  (See Initiative at Section 9.84.050(3)).  However, California Penal Code section 830.65 authorizes the California Attorney General to appoint regularly employed City police officers to assist with regional criminal marijuana-related investigations and tactical operations. A police officer would therefore violate the ordinance by complying with an Attorney General order for assistance or a similar order by any other state or federal official statutorily entitled to enlist the assistance of police officers for operations of this type.   

· Similarly, the Santa Barbara County District Attorney’s Office is authorized to utilize the subpoena process to compel witness (including Santa Barbara police officer) cooperation in criminal prosecutions, including adult marijuana offenses.  A police officer would apparently violate the Initiative by complying with a subpoena relating to adult marijuana-related crimes. However, the officer, if subpoenaed to do so by the Santa Barbara County District Attorney’s Office, would violate state law if he or she disobeyed the subpoena to appear in court.   

III.  POTENTIAL COMMUNITY POLICING AND LAW ENFORCEMENT IMPACTS OF THE INITIATIVE.
A. Law Enforcement Implications. 

The proposed Initiative  imposes strict reporting requirements to the “Community Oversight” board if the police department takes enforcement action for marijuana possession by adults.  The police department would be required to prove that there were no other requests for police services at the time that the marijuana enforcement action occurred.  The Initiative would also prohibit the police department from cooperating with any other law enforcement agencies that were investigating or may investigate marijuana possession by an adult.  The text of the proposed Initiative also seeks to broaden the definition of marijuana to include every compound, manufacturer, salt derivative, or other part of the cannibis plant, whether growing or not.  

Under existing law, unauthorized possession of an ounce or less of marijuana is a misdemeanor under Section 11357(b) of the Health and Safety Code punishable only by a fine not to exceed $100.  Persons in possession of valid identification are issued a citation (i.e., a “promise to appear”) unless they request an immediate appearance before a magistrate.  Recently enacted section 11362.5 of the Health and Safety Code recognizes medical marijuana and creates a mechanism and identification protocol for seriously ill Californians to obtain and use marijuana legitimately for medical purposes.

As mentioned, the Initiative fails to distinguish marijuana from concentrated cannabis, i.e. hashish or hash oil.  Under existing law, possession of those concentrated materials is a felony pursuant to Section 11357(a) of the Health and Safety Code.  The proposed Initiative also fails to address marijuana cultivation for personal use.  Marijuana cultivation is a felony pursuant to Section 11358 of the Health and Safety Code.  The proposed Initiative could be interpreted as directing the police department to ignore its legal duty to take enforcement action whenever it has knowledge of such felony crimes and, instead, look for other possible crimes elsewhere.  

The City police department currently utilizes a call prioritization system in which requests for service concerning personal use of marijuana by adults are classified as a non-emergency.  The department routinely receives complaints from citizens about persons smoking marijuana in public and in high density locations, including multi-family housing areas.  These complainants often state that the use of marijuana by a neighbor causes a negative associative impact on the quality of life in their community and in their immediate residences, particularly in fostering other criminal activity in a neighborhood.  The proposed Initiative would essentially require the Police Department to ignore these requests regarding this type of quality of life issue.  This is diametrically opposed to the established policy of the Santa Barbara Police Department to respond to all requests for service and to work in partnership with the neighborhoods to improve their quality of life.

Frequently, investigations that begin as a simple marijuana possession allegation turn out to be much more serious. The enforcement of existing marijuana possession laws often provide the probable cause needed for an officer to investigate and detect more serious crimes (both drug and non-drug related) and to apprehend dangerous criminals.  

The proposed Initiative would require the Police Department to ensure that all other requests for police services (including barking dogs, parking violations, littering, construction noise reports, and other non-emergency “nuisance” type calls) are handled before a police officer is dispatched to a call involving an adult using or possessing marijuana.  The proposed Initiative also assumes that the reporting party and the officer will know whether or not the person alleged to be in possession of marijuana is 21 years or older or whether the person is engaged in any other illegal activity (such as littering) which might warrant a higher priority response and therefore allow the police to respond.

A police officer could be dispatched to a call where juveniles are believed to be in possession of marijuana, only to find out the subject of the service call was in fact a 21 year old person with a youthful appearance.  The police officer would be in violation of the Initiative and would be required to complete an incident report so that the circumstances could be explained to either the City Council or the Community Oversight board that oversees the implementation of the Initiative. The time required to complete this report could be significant as it will require the following:  A complete analysis of the type of calls for service that were pending when the police officer was dispatched to the location, all on-duty dispatchers would need to be interviewed to determine why the police officer was sent to that location in the first place, and all the daily Activity Logs of the on-duty officers would have to be reviewed and officers interviewed to determine that they did not require additional assistance that would have taken priority marijuana possession investigation.  While this analysis is taking place, the police officers, dispatchers and crime analysts would be unable to perform their normal duties.  This type of analysis would not only be time-consuming and costly, but could have a significant detrimental impact on police resources and the public safety. 

B.  Potential Police Budgetary Impacts.
If the Initiative is adopted, there will be significant cost related to the reporting requirements detailed in the Initiative. The cumbersome nature of these reporting requirements could easily justify the hiring of more people just to capture the required data and to conduct the necessary analysis and prepare the required reports. Police department personnel could also be required to deviate from their existing duties in order to provide presentations to City Council or to the “Community Oversight” board in order to justify the enforcement of marijuana laws.  

The Initiative would also impact the police department by not allowing them to participate in multi-agency task forces since these task forces could enforce marijuana possession laws.  

C. Non-Departmental Fiscal Impacts.

Currently, we are advised by the City Clerk’s office, that there are no funds in the Clerk’s budget for the special municipal election which will be required for submission of the Initiative to City voters.  The proposed Initiative measure will, fortunately, coincide with the statewide General Election to be held on November 7, 2006. The County Elections Division staff roughly estimates that the cost to the City for this ballot measure would be between $1.00 and $1.50 per registered voter.  Assuming there will be 43,649 registered voters, this puts the cost estimate in the $43,649 to $65,474 range.  The County will submit a bill for the actual incurred costs after the election has been conducted.  

IV.  CONCLUSION.
There are several basic legal concerns apparent with this Initiative which make its constitutionality as a local ordinance questionable. As a result, even if approved by the voters, the Initiative may be declared an unconstitutional nullity. An initiative of this type is also virtually unenforceable from a practical day to day standpoint. It limits the City police department in a variety of unknown and vague ways in terms of responding to calls to citizens complaints. An initiative of this type will probably negatively impact state and federal laws related to all narcotic investigations now and in the future. It could also adversely impact the quality of life issues in our community as well as the health concerns of our constituents.  

cc:
James L. Armstrong,  City Administrator

Marcelo Lopez, Administrative Services Director


Cyndi Rodriguez, City Clerk Services Manager
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