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First Annual Review of Staff Hearing Officer Process

I.
Introduction

At the end of 2005 Council adopted new ordinances that established the Staff Hearing Officer (SHO) and the program became effective in February of 2006.  During discussions on the SHO process, both Council and Planning Commission requested to be updated annually on the status of the SHO review process.  The Planning Commission indicated that these annual reviews would continue until they became more comfortable with the new process.

The SHO considers a number of development project types based on what is specified in the ordinance.  These projects include: all modifications when the only land use discretionary application is a modification; subdivisions of no more than four units or lots for residential land divisions, condominiums, and condominium conversions; commercial condominiums and condominium conversions for any number of units; new non-residential development approval projects with no more than 3000 square feet of new floor area; lot line adjustments involving four lots or fewer; and performance standard permits.  

The SHO ordinance specifically retained Planning Commission authority in areas where potential environmental impacts could occur, such as:  sensitive areas along the coastal bluffs, creekside properties and projects in the Hillside Design District. Projects in these areas all still require review by the Planning Commission.

The Council adopted ordinance also includes changes to the City’s Local Coastal Plan (LCP) that would allow the SHO to act on these same projects when located in the Coastal Zone including associated Coastal Development Permits (CDPs).  Based on the Council action, we submitted an LCP Amendment to the Coastal Commission in February 2006.  The LCP Amendment also includes changes to the Coastal Exclusion process for minor projects.  We have been informed that the Coastal Commission is scheduled to hear our LCP Amendment next month.  The Coastal Commission staff has been supportive of the City’s request and we anticipate a favorable recommendation.  Once the LCP Amendment is approved, the SHO will take on the associated responsibilities.  Therefore, next year’s annual report will have new information about projects with the Coastal Zone.

II.
Staff Hearing Officer – Process
The following are staff observations and comments received from applicants and the public on the new SHO process objectives.

1. Streamline – 

· Some applicants think the process should be faster to get to hearing, similar to the design review boards;

· Other  applicants appreciate the benefit of a  faster process than going to Planning Commission; 

· Staff processing effort is not reduced, although some time is saved in that power point presentations are not used at SHO hearing;

· The process needs to be simplified further for staff in the Land Development Team (LDT) on the minor projects; 

· Because some of the projects brought to SHO this year had started in prior years,  there were extra steps (such as Pre-App requirement); and

· We still need more opportunity to see if minor projects move quicker with the new process.

2. Quality  - 
· There is the same level of thorough review by LDT staff;
· The public and applicants have more dialogue and engagement at SHO than at the more formal Planning Commission hearings; and
· People like the one-on-one dialogue with decision maker; good questions are raised and issues discussed; and the process is less intimidating.
3. Major Projects at Planning Commission  - 
· Of the 85 land development actions taken this past year, 19 cases or 22% were heard at the SHO, and this has allowed more time at the Planning Commission for review of major projects and policy concerns; and  
· The meetings can still be long, but had these items also been on the PC schedule, the meetings and the backlog would be larger.
4. Planning Commission Oversight – 
· Early on in the process two projects proposed side by side were reviewed as a joint PC & SHO concept review and that was helpful.  Such meetings can again be scheduled if deemed appropriate;
· No project actions have officially been suspended by the Planning Commission, although the liaison has had concerns about some projects; 
· Communication between the SHO and liaison has been good and regular communication before and after meetings is important; and
· There have been 3 appeals of the total 113 projects acted on by the SHO (19 Darts & 94 Mods, appeals – Flora Vista Mod, Century 21 Condo Conv, and Sojourner parking mod).
III.
Modifications
Process

The Staff Hearing Officer process for Modifications has changed somewhat from the previous Modification Hearing Officer process.  The major differences are: a slightly longer review period, the preparation of a Staff Report, and a decision maker who is not the person conducting the research and preparation for the hearing.  The Modification process usually begins with a potential applicant discussing a project at the Zoning Counter, where Planning Staff explains the applicable rules and regulations, explains the Modification process, and encourages potential applicants to design in conformance with the Zoning Ordinance requirements.  

The next step in the Modification process is a pre-application meeting with Staff, where Staff reviews plans, photos, and property history, and makes a very preliminary decision about whether to support the proposed Modification.  Staff recommends potential applicants to propose development that conforms to the Zoning Ordinance.  A vast majority of potential applicants follow the recommendation and no longer pursue the modification.  

Once an application has been submitted, Staff reviews the application materials, performs a site visit and environmental review, makes a determination about supporting the project, and prepares a staff report and required noticing.  The SHO reviews the staff reports, performs site visits, holds a public hearing, and makes a decision.  All SHO decisions may be appealed by any member of the public or applicant.  Additionally, the Planning Commission can suspend a decision of the SHO and require a review by the Planning Commission.

Concern and the Numbers

Some Council members, Planning Commissioners, members of the Design Review boards, and the public have expressed concern about the number of Modifications that are being granted.  Concerns include that Modifications allow for overdevelopment of the site, are incompatible with the neighborhood, and undermine the ordinance.

Staff encourages potential applicants to redesign their projects to meet the Zoning Ordinance requirements.  We believe that the earliest consultations at the Zoning Counter result in fewer Modifications, although it has not been quantified.  However, the results of the pre-application meetings have been quantified.

· 590 pre-application meetings held with potential applicants last year
·   94 (16%) actually applied for during that same time period
· 214 modification requests in 2004

· 156  modification requests in 2005

· 133  modification request in 2006

If we compare the number of Modification applications received to the average number of building permits issued per year, we find that the number is very small.  About 3% of building permits entail Modifications (about 3,000 building permits are issued annually).
The majority of Modifications granted last year were in the following categories: 

· Front setback (32% - most involved corner lots)

· Interior setback (21%)

· Open yard (19%) 
· Fences/hedges/walls/screens (14%)
· Other various (14%)
Based on Staff’s understanding of City policy, key considerations to make in looking at modifications include the following:

1. 
Avoid modifications when good alternatives exist that comply with the ordinance.

2.
Recognition that many areas of the city have become nonconforming since the major rezoning of 1975, and whole neighborhoods are developed with a different standard than the current code.  A uniform improvement sometimes seems to be the fair and appropriate action.

3. 
Site constraints can be justification for modifications, such as: odd shaped or small lots; multiple front yards; existing development footprint, etc.

4. 
The zoning ordinance is out of date in some respects, and some standards need updating. For example, the ordinance was changed to allow a 3 foot setback for garages in the R-2 zone, but that change has not yet been made in the R-3 zone.; or another example, it is difficult to establish open yard given more than one front yard and code does not currently allow open yard to include any portion of a front yard.

5. 
The flexibility of the modification process can be good when the project design is improved and no impacts are created. 

For some time now Staff has been working on Zoning Ordinance amendments that would clarify, or in some cases change the zoning requirements.  Although the purpose of the proposed amendments is mostly to clarify existing language and policy, some changes are also in response to the Modification process and would result in fewer Modifications.  Of the 133 separate Modifications acted upon during the first year (some project sites had multiple Modification requests), at least six would not have been required if the proposed Zoning Ordinance amendments were in place.

IV.
Modification Actions 

February 2006 – January 2007
	Type of Modification
	Approved SHO
	No Mod w/ ZOA
	Pending SHO

	Front Setback
	43
	2
	11

	Interior Setback
	24

4 denied
	2
	12

	Rear Setback
	3
	0
	0

	Open Yard
	25
	2
	4

	10% Open Yard
	0
	0
	0

	Private Outdoor Living Space
	0
	0
	0

	Distance between bldgs
	1
	0
	0

	Parking req.
	5

1 denied
	0
	1

	Parking uncovered
	2
	0
	1

	Fence/wall/hedge
	18
	0
	7

	Lot Area
	0
	0
	0

	Accessory Structure – size
	4
	0
	2

	Accessory Structure  location
	4
	0
	1

	Solar Height Limit
	1
	0
	0

	Floor Area Unit Size
	1

1 denied
	0
	0

	Street Frontage
	0
	0
	0

	Height Limit 
	0
	0
	0

	  Total
	131

5 denied
	6
	39





V.
Projects (Other than Modifications Only)
February 2006-January 2007
Mixed Use Projects
416 Anacapa St.
 Mixed-use project, demolish 1,500 sf commercial and add a three-story building with 968 square feet of commercial space, and 3 condominium units.  A 2,960 sf commercial building also would remain on-site.  Modification approved for less than 10% open space.

1528 State St.
Mixed-use project including 4,100 square feet of commercial space (2,810 square feet of new non-residential space) and 3 residential condominiums in a new three and four story building.

1210-1216 State St., Granada Tower

Mixed-use project converting existing commercial space to 2 residential condominiums and establishing a condominium plan for the remaining commercial space.  Project included a parking modification to provide no parking for two residential condominiums.

New Residential Condominiums

420 E. Anapamu St. 
A 3 unit condominium project that involves maintaining an existing structure worthy of City Landmark Designation and adding two three-story units behind it.   Modification approved for allowing less than the required dimensions for private outdoor living space at an exiting porch.

320 E. Victoria St.

Remodel with an addition to an existing dwelling that is worthy of Structure of Merit designation and the addition of 3 new residential condominiums in a 3 story structure at the rear of the lot. The project included a modification for setback encroachments and parking waiver for mechanical lifts for the parking garage.

822 E. Canon Perdido St. 

A 4 unit, two-story condominium project with shared driveway access with an approved condominium project on an adjacent property (824 E. Canon Perdido).

824 E. Canon Perdido St.
A 4 unit residential condominium project, reviewed concurrent with the adjacent project. The review included a Joint PC and SHO Concept Review.

325 W. Anapamu St.

Demolition of an existing dwelling and construction of a new 3 story 4 unit condominium with access off alley at rear.

1221 Chino St.
Tentative Map Time Extension for approval granted by Planning Commission for a 4 unit condominium project.

Condominium Conversions

924 Philinda Ave.  

A 4 unit condominium conversion with shared driveway and access with adjacent condominium conversion.  

930 Philinda Ave.

4 unit condominium conversion with shared driveway and access with adjacent condominium conversion.  Modification approved for fountain to be located within interior yard setback. 

20 S. Voluntario St.  

2 unit condominium conversion and modification for a deck to encroach into the open yard area.

421 E. Figueroa St.

Condominium conversion for 3 residential units, including one existing landmark adobe. Project was under construction at time of SHO hearing.

420 W. Gutierrez St.
Project had prior reviews at PC for a 3 unit residential condominium conversion

3408 & 3412 State St.:
Century 21 Office on Outer State Street. Project was for conversion of 4 residential units and one commercial condo and a front yard encroachment.  The project was appealed to PC and is now pending at Council.

Land Subdivision or Lot Line Adjustment
1102 E. Canon Perdido St. & 822 N. Voluntario St.  
2 lot subdivision with existing residence to remain on one lot and a one-lot subdivision to demolish a duplex and add 2 new condominiums on the other lot.  

687 Grove Lane  
2 lot subdivision to create a 22,600 sf parcel and 16,291 sf parcel.  An existing residence will remain on one lot and no new development was proposed for the other lot. Public A street frontage modification was approved for one of the lots. 

101 & 115 W. Canon Perdido St.:
Lot Line Adjustment with some site improvements for existing developed commercial property and parking lot.
49 & 51 Via Alicia
Time extension for lot split, prior approval by PC.
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