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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE:

March 20, 2007
TO:



Mayor and City Council 
FROM:


City Attorney's Office

SUBJECT:

Minor Amendments To Municipal Code Chapters 9.12 And 9.140 Pertaining To Parade Permit Regulations And Solicitations For Employment Within City Rights-Of-Way
RECOMMENDATION:
That Council introduce and subsequently adopt, by reading of title only, an Ordinance of the Council of the City of Santa Barbara Amending Chapters 9.12 and 9.140 of the Municipal Code Pertaining to Parade Permits and Regulations and Pertaining to Solicitation of Employment or Business From Within a Street Right-of-Way.
DISCUSSION:  This proposed Municipal Code amendment involves minor non-substantive revisions to the City’s Parade Permit Ordinance (SBMC Chapter 9.12) and to the City Ordinance regulating the use of streets to solicit employment, charitable contributions and business – SBMC Chapter 9.140, also called the Labor Line Ordinance. The attached ordinance is part of a regular and on-going effort by the City Attorney’s office to update City regulations and ordinances in response to litigation against other cities and counties, especially when the ordinances involve rules which implicate personal constitutional rights as the evolution of those rights are identified by the justice system. Generally, this update is in response to federal court decisions interpreting those rights in terms of the U.S. Constitution.

1. The Parade Permit Ordinance – SBMC Chapter 9.12. The proposed changes to the City’s parade permit ordinance are designed to make the Municipal Code fully consistent with recent state and federal court decisions concerning what constitutes permissible and constitutional municipal street parade and park-use permit regulations for liability insurance and indemnification requirements. For the most part, these revisions are in response to a June 2006, federal Ninth Circuit Court of Appeal decision (Santa Monica Food Not Bombs v. City of Santa Monica) which concerned a challenge to the park use permit regulations of the City of Santa Monica. In this case, the Ninth Circuit decided that, while most of the Santa Monica’s park reservation regulations were constitutional, minor aspects of it relating to liability insurance requirements and to indemnification of the City were potentially unconstitutionally overbroad in requiring insurance and indemnification from “protest” groups for possible third-party tort claims. In reviewing the Santa Barbara Municipal Code, the City  Attorney’s office noted that Santa Barbara’s parade permit and park reservation regulations contained a few of the same problematic requirements pointed out in the Ninth Circuit case. Fortunately, these existing provisions, while theoretically legally inappropriate, relate to rarely invoked aspects of the City’s parade ordinance and park regulations. 
Specifically, SBMC Chapter 9.12 would be amended in the following two ways: 

1. deleting the requirement that a “First Amendment applicant” provide the City with the name of the insurance agent that they contacted in an effort to get insurance.

2. deleting the code requirement that First Amendment groups indemnify the City from any and all claims from third-parties where the claims are made by persons who have no association or connection with the parade organizers or event sponsors. 
In connection with these revisions, the City Attorney’s office will also be suggesting minor clarifications to the guide which the Parks & Recreation Department makes available to the public advising them how to go about reserving a City park or park facility.  Most of these changes are simply clarifications - making it more clear to people that they have a right to use any city park on a "drop in" basis (such as when they are using a park to begin gathering for a parade or protest) and this "drop in" use does not require a City permit or reservation from the City provided that it does not involve setting up any tables or chairs or other similar items or the use of electricity or amplifiers. The City Attorney’s office has discussed these code changes with attorneys representing the ACLU of Southern California and, after receiving their suggestions and incorporating them into the amendments,  the ACLU attorneys agree that these revisions are appropriate. 
This amendment was reviewed by the Council Ordinance Committee at the Ordinance Committee meeting of March 13, 2007 and recommended to the Council for adoption. 
2. Street Solicitation Ordinance – SBMC Chapter 9.140. In the 1990s, many California cities and counties found it necessary to adopt ordinances regulating the use of streets and sidewalks for the solicitation of work or charitable contributions. In the last few years, however, several of the “work solicitation” ordinances adopted by cities within the southern California area have been the subject of state and federal legal challenges. Several of these lawsuits have recently been successful in obtaining a legal determination that the challenged ordinances are unconstitutional. 

By and large, the courts have decided that many of the typical municipal “work solicitation” ordinances are drafted in a way which unconstitutionally restricts First Amendment rights. Generally, this relates to the fact that the typical ordinance restricts what a person standing on the sidewalk (and otherwise obeying the law) may say to the 
occupants of a vehicle, particularly a vehicle that is otherwise being operated in compliance with traffic regulations. 

For example, in June of 2005, the plaintiffs in a federal lawsuit filed against the city of Glendale in the U.S. District Court in Los Angeles obtained a judgment that the Glendale work solicitation ordinance was constitutionally “overbroad,” primarily because it imprecisely and broadly defined a “street” to include the “sidewalk” as well as the parkway strip. As such, the Court found that the Glendale ordinance restricts speech activity on a sidewalk under circumstances where there is no compelling governmental necessity for the restrictions. The ruling in the Glendale case was based upon a 2000 decision involving an ordinance adopted by Los Angeles County which invalidated the LA County ordinance for essentially the same reasons as those of the Glendale lawsuit. However, fortunately, both decisions have also validated those limited portions of the typical work solicitation ordinance which prohibit the actual entry of the vehicular roadbed (i.e., the “street”) by a pedestrian for the purposes of soliciting work or charitable contributions. As mentioned, the major factor in the legal determination that the typical “solicitation” ordinance is unconstitutional is a finding that a sidewalk is generally considered to be a part of the “street.”  Consequently, the failure of the ordinance to explain why a simple sidewalk conversation is a “public” or “governmental” concern and the failure to justify not exempting sidewalks from the solicitation prohibition makes the ordinance’s scope overly broad and, thus, unconstitutional in First Amendment terms. 

The City’s Labor Line Ordinance (SBMC Chapter 9.140) is similar in this respect to the recently invalidated Glendale ordinance. Santa Barbara’s ordinance is not vague (in the Glendale sense) because it expressly applies to solicitations from both the sidewalk and within the street; however, it is apparently overbroad for that reason. Consequently, it appears appropriate for the City to amend its existing work solicitation ordinance to clarify that its scope does not apply to otherwise innocent conversations between pedestrians legally stopped within a street “right-of-way,” such as on a sidewalk, and persons in a vehicle which is legally parked. It would continue to apply to someone who enters the actual street right of way and to someone who causes a driver of a vehicle to stop illegally and vice versa. In addition, if a vehicle is not properly parked or stopped within the roadway, the driver may be prosecuted (i.e., cited) for a violation of SBMC Chapter 9.140 if he or she then solicits labor from a pedestrian, even a pedestrian who is otherwise legally on the sidewalk.  

In conclusion, the City Attorney’s office expects the impact of these amendments to be minimal and to be more of a clarification of how the existing ordinances have actually been typically enforced by the City Police Department and the Parks and Recreation Department. We also believe that these amendments will result in a constitutionally defensible parade permit ordinance and labor solicitation ordinance and yet will allow the City to continue to require insurance and indemnification from parade and park permittees and to prohibit the sort of work and charitable solicitation conduct which can often be unsafe and inappropriate. 
SUBMITTED BY:
Stephen P. Wiley, City Attorney

APPROVED BY:
City Administrator's Office
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