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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE:
March 18, 2008
TO:


Mayor and Councilmembers
FROM:

Planning Division, Community Development Department

SUBJECT:

Appeal Of The Architectural Board Of Review Decision To Grant Preliminary And Final Approval Of Proposed Improvements At 924 Jimeno Road
RECOMMENDATION:
That Council deny the appeal and uphold the Architectural Board of Review (ABR) decisions to grant Preliminary and Final Approvals of the proposed project design at 924 Jimeno Road. 
EXECUTIVE SUMMARY:

A two-story, single-family home addition was approved, which results in a structure of 3,499 square feet on an 8,623-square foot lot in the Hillside Design District.  The project was processed under the Neighborhood Preservation Ordinance (NPO) in effect at the time the application was submitted, and originally approved by the Architectural Board of Review and Modification Hearing Officer.  If the project were processed under the current NPO, it would exceed the maximum Floor to Lot Area Ratio (FAR) for its lot size by 143 square feet.  An appeal was filed based on claims of inconsistency with guidelines and improper application processing.  It is staff’s position that the project was processed in accordance with the correct Municipal Code requirements, guideline and application processing procedures.  Specifically, this project was processed in accordance with Council direction regarding the transitional rules for NPO “pipeline” projects established during the NPO Update hearing process.  Staff recommends that the Council deny the appeal and uphold the ABR approvals for the project design.

DISCUSSION:

Project Description.  The appealed project (see Attachment 2) is on an 8,623 square foot lot located in the Lower Riviera neighborhood, in the Hillside Design District and zoned E-1, single-family residential.  The proposed project consists of the following components:
· Additions:  695 square foot upper floor addition, 129 square foot first floor addition, and 518 square foot basement addition which does not qualify for basement square footage “discounts” under NPO rules. 
· Demo./Rebuild:  Existing garage/carport structure with a deck above to be replaced with a larger 500 square foot two-car garage with a deck above. 
· Site improvements:  rock retaining walls and new landscaping.
The project would result in a 3,499-square foot, two-story residence, which would exceed, by 143 square feet, the current 100% maximum required FAR allowable house size limits based on the lot size. 
The following are key dates regarding this project:

	Dates
	    Event

	10/3/05
12/19/05
	    ABR Application received
    Modification application received

	1/18/06
4/3/06
	    Modification Approval for interior yard encroachments
    ABR Preliminary Approval granted 

	9/19/06
	    Modification approval extended by Staff to 1/18/08

	4/3/07
	    ABR Preliminary Approval expired

	1/8/08
	    ABR Preliminary Approval reinstated

	1/14/08
	    ABR Final Approval


ABR Approvals Summary.  The original ABR Preliminary Approval of the project (granted on April 3, 2006) expired on April 3, 2007.  On January 8, 2008, the Architectural Board of Review (ABR) reviewed and granted, at the Consent Calendar, a reinstatement of an expired Preliminary Approval for proposed additions and improvements to an existing residence located at 924 Jimeno Road.  The following week, on January 14, 2008, at a Full Board meeting, the ABR  granted Final Approval of the project.  (See Attachment 3, ABR minutes.)
Modification Approval.  On January 18, 2006, the Modification Hearing Officer granted a zoning modification to allow a front stairway and portion of the first-floor addition to be located within six feet of the interior lot line.  Without the modification, the stairway would have been required to be 10 feet from the interior property line (see Attachment 4, Modification Hearing Officer minutes.)  This modification approval received a one-year extension on September 19, 2007 to extend the approval to January 18, 2008.  The applicant believed that staff’s decision to grant an extension for the modification resulted in additional time to complete their application approval process.  The applicant did not realize a separate ABR time extension request was necessary to keep the project’s original ABR Preliminary Approval valid.
Appeal.  The appellants, Russ and Leslie Jones, are neighboring property owners and have appealed the ABR decision with a letter from Attorney Tony Fischer dated January 24, 2008 (see Attachment 1).  The appellants filed the appeal citing their belief that “the project does not appear to comply with Single Family Design Guidelines and its Hillside Design Guidelines.” The appellants also indicate that various application processing rules were incorrectly applied in granting a reinstatement of an expired ABR approval.
Staff believes that this application was properly processed using the “old NPO rules” for this project as provided for in the “transitional” provisions of the City’s revised NPO ordinance.  It is Staff’s opinion that the main appeal issue should be whether Council agrees with the ABR decision on whether the proposed project is compatible with the neighborhood.  
ABR Review of Project.  The ABR reviewed this project at five separate meetings spanning from November 2005 through January 2008.  On November 14, 2005, the ABR conceptually reviewed the project for the first time. Due to questions raised by a neighbor regarding potential privacy impacts, the Board did not comment on the project but continued it until a site visit could be conducted.  The first ABR meeting regarding the proposed residence received an optional mailed notice for a public hearing, but no neighbors attended the meeting.  The Board scheduled a site visit to further examine the neighborhood character and to verify physical characteristics of the proposed project site.  The ABR did not ask for story poles to be placed at the building site (see ABR minutes, Attachment 3). 

On December 5, 2005, after the site visit had been completed, the majority of the ABR indicated their support for the requested zoning modifications and expressed that the Board “was comfortable with the architecture of the project.”  On April 3, 2006, the project was reviewed again and the ABR requested design refinements to the project.  The Board made the required NPO project approval findings and granted Preliminary Approval by a 4/0/0 vote.  (The four members that voted on the project represent the minimum number necessary to achieve an ABR quorum). 
The project did not return to the ABR until 2008.  It was during the subsequent meetings in 2008 that it appeared that several neighbors first learned of the project and expressed opposition.    The neighbors opposed the residence based on their opinion that the architecture and the three-story nature of the residence were incompatible with the neighborhood (see Attachment 5). 
On January 8, 2008 the ABR Consent Review member reviewed and granted a reinstatement of an expired Preliminary Approval but referred the project back to the Full Board for verification of the remaining design issues.  The following week, on January 14, 2008, at a Full Board meeting, the ABR granted Final Approval of the project on a vote of 4/0 with minor conditions of approval.      
Council Actions For Proposing Pending (“Pipeline”) Projects.
1.

Interim Ordinance Adoption – August 2005.  During Council deliberations regarding adoption of an Interim NPO Ordinance in 2005, Council directed staff to give special consideration to applications “in the pipeline” where considerable time and design costs had been expended by applicants.  Such projects would not generally be automatically subject to new ordinances.  
2.
Ordinance & SFDG Guidelines May 2007.  During Council deliberations regarding the adoption of a new NPO Update Ordinance, in May 2007, Council again expressed direction to staff that applicants “in the pipeline” that either had already obtained an approval or had invested considerable time and design costs be afforded consideration regarding the triggering of new ordinances. Following is an italicized excerpt from a Council Agenda Report dated May 2007 which summarizes Council’s direction on the subject.  (Staff has underlined a portion of the Council Agenda Report relevant to the text of “Application Processing Proposals”  for emphasis as it relates to the project under appeal.)
On May 8, 2007, after a three-year intensive process, Council adopted the Neighborhood Preservation Ordinance and Single Family Design Guidelines (NPO/SFDG) Update  package which included specific recommendations on the Ordinance effective date, interim case application processing rules and ordinance implementation details in relationship to the formation of the Single family Design Board (SFDB).  

Major new provisions for single-family-home development included: 

1. Maximum floor areas for lots under 15,000 square feet (also known as “Floor to Lot Area Ratio” (FAR) requirements), with provisions to exceed maximum floor areas with modifications in some cases.

2. Updated Single Family Design Guidelines (SFDG) to help guide project review.

3. Expanded application categories subject to Design Review, including new second- or third-story projects. 

4. Project processing procedures specified in relationship to a newly created seven-member Single Family Design Board (SFDB), which will review most single-family projects subject to Design Review.

5. Revised findings required for project approvals.

6. Revised Hillside Special Design District boundaries.

7.  “Green” building components required for large residences.

Projects submitted to the City after May 1, 2007 would be subject to SFDB review and would be subject to the new NPO regulations.
Application Processing Proposals.  Provisions for processing pending projects during the SFDB recruitment, appointment and first hearing date time period:  May through July ’07 were developed and included the following application processing rules:
1. Any project that has been granted preliminary approval with Neighborhood Preservation Ordinance findings made by the ABR prior to May 1, 2007 will complete the review process per Ordinance provisions in place at the time of Preliminary Approval.  The final approval process for these projects will be completed with the ABR.   . . . 
3.  All projects in the ABR Concept or Preliminary Approval Review stages over 85% of the maximum FAR, without a Preliminary Approval will be subject to the new ordinance provisions and must be processed by the SFDB.  Projects under 85% of the maximum FAR will continue to be processed by the ABR under the existing ordinance provisions in place as of May 7, 2007 and per the updated Single Family Design Guidelines, adopted on May 8, 2007.  Any NPO projects may be scheduled at the ABR for Concept reviews prior to the first SFDB meeting, but only projects under 85% of the maximum FAR may receive a Preliminary Approval at ABR between May 8 and July 16.  When the SFDB convenes July 16, the SFDB will assume processing of any projects subject to the NPO which does not have a preliminary approval.   . . .
Staff comments:  The project complies with Provision 3, only projects without a Preliminary Approval are subject to the new Ordinance provisions including maximum FAR %.  The subject project had already obtained a Preliminary Approval.
5. Projects that have received another land use approval prior to May 1, 2006 (modifications, Coastal Development Permit (CDP) or NPO project approval at Planning Commission) will retain those project approvals.  Any required NPO related design review processing for the projects will be continued to be processed by ABR until the SFDB convenes (unless the project has received Preliminary approval as noted in item 1, above or is already in plan check as noted in item 3, above).  Any of these projects with an over the maximum FAR would be considered legal non-conforming.
Eventually, this May 1, 2007 “cut-off” date was incorporated into the revised NPO ordinance adopted by Council on May 8, 2007; Section 18, subparagraph (1) of Ordinance No. 5416 reads as follows”
“1.  Any project that, prior to May 1, 2007, has either: (1) received two or more reviews at either the concept or preliminary level by the Architectural Board of Review or the Historic Landmarks Commission and proposes less than 85% of the maximum net floor area for the lot as calculated according to Section Architectural Board of Review or the Historic Landmarks Commission 28.15.083 of this ordinance, or (2) received preliminary approval from the Architectural Board of Review or the Historic Landmarks Commission, shall continue through design review with the Architectural Board of Review or the Historic Landmarks Commission and may proceed to building permit application under the provisions of the Municipal Code as they existed prior to the effective date of this ordinance.”
This project falls within the transitional “grandfather” provision of clause (2) above because it received its original ABR preliminary approval on April 3, 2006, i.e. prior to May 1, 2007.
Staff Discussion: 
Mailed Noticing.  Planning’s written procedures require only that a project be re-noticed at the ABR/HLC and SFDB when a project’s scope is significantly expanded or if a project’s description is significantly revised.  There are no procedural requirements for re-noticing of projects if an applicant requests a time extension or a new preliminary approval.  

Therefore, based on the review of current noticing procedures and the adopted application processing rules as explained previously, Staff concluded there was a fair basis to not require a re-notice, to allow the project to continue review with the ABR under the “old NPO” rules and to obtain a new Preliminary Approval.  An agenda was mailed to “Interested Parties” associated with the case that were identified at the November 14, 2005 ABR meeting.  We understand that the appellants and their agent discovered this project as a result of receiving a mailed notice and agendas regarding another project at 943 Jimeno Road.
ABR Approval - January 2008.  Staff agrees that the ABR Preliminary Approval granted in January 2008 should have been more clear to establish that the ABR was re-approving an expired Preliminary Approval rather that a “reinstatement”.  
Furthermore, although Staff has the authority to grant extensions to ABR approvals, Staff agrees with the appellant that there are no adopted ABR procedures that address the staff practice of processing the re-instatement of expired ABR approvals.  However, based on the facts pertaining to the review of this project, Staff still believes the proposed project should be allowed to proceed based on the following: 

1) The project meets the intent of rules adopted by Council in the application processing proposal outlined the adoption of the NPO update in May 2007;

2) Time extensions were granted by City Staff for the zoning modification approvals subject to expiration, thus providing the applicant an expectation that the subject application approvals were still valid;

3) The project received Preliminary approval, which allowed the applicant to proceed to prepare working architectural drawings and initiate considerable design expense;
4) The date of the original application filed in October 2005 was clearly before any new SFDB regulations had been adopted;
5) Previous ABR Preliminary approval and Zoning Modification approval decisions in 2006 and 2007 were not appealed and the land use approval decisions are still valid; and
6) Reduction of project square footage could be imposed in the size of the proposed project to comply with current NPO FAR maximum size limits but could be readily met by the elimination of basement square footage.  The resulting square footage reduction, however, would not reduce the overall proposed height and massing of the residence.  

Conclusion
Previous discussion surrounding the creation of new regulations indicates that Council has consistently established an appropriate balance between the need to quickly implement new regulations, and offer projects in the “City application pipeline” some protections from having to redesign their projects or possibly create delays for projects under review.  
Planning Staff understands the concern that neighbors have (see Attachment 5) regarding how a project can proceed and obtain ABR approvals when the project design is inconsistent with the current maximum NPO FAR standards.  However, Staff also understands that that certain types of projects are moving forward under “old rules” that created “grandfather” type protections outlined in the application processing rules adopted by Council by ordinance in May 2007.     

Finally, staff believes that although the appellants have chosen to express concerns with the application processing for this particular development application, they have also expressed concerns regarding the project size and design.  The design objections of the neighbors appear to be related to the establishment of a house size precedent in the neighborhood.  For this reason, Staff is of the opinion that the appeal should be focused on the appropriateness of the design and its compatibility with the neighborhood.  Given the ABR made the appropriate approval findings in 2006 and determined that the proposed residence complied with the design guidelines that existed at that time Staff believes it would be unfair to require this applicant to start over from the beginning with new reviews, at the SFDB.  

RECOMMENDATION:
Staff recommends Council, deny the appeal and uphold the decisions of the Architectural Board of Review to approve the proposed project  and direct Staff to return to the City Council as soon as feasible with a draft resolution containing the evidence necessary and appropriate to support the required Neighborhood Preservation Ordinance findings:

1. The grading and development will be appropriate to the site, have been designed to avoid visible scarring, and will not significantly modify the natural topography of the site or natural appearance of any ridgeline or hillside;

2. The proposed project will not remove specimen or historic trees from the site and will to the maximum extent feasible preserve and protect native or mature trees;

3. The proposed project will be consistent with the scenic character of the City and will enhance the appearance of the neighborhood;
4. The proposed project will be compatible with the neighborhood in that its size, bulk, and scale will be appropriate to the site and neighborhood; and
5. The development will preserve significant scenic views of and from the hillside.
ATTACHMENTS:
1.
Appellant’s appeal letter dated January 24, 2008 
2.
Vicinity Map, reduced site plan, elevations and site section 
3.
ABR Minutes 

4.
Modification Hearing Officer Minutes dated January 18, 2006
5.
Letters and petitions from neighbors
Note:
The Architectural Board of Review Case Files and Plans for the project have been provided to Mayor and Council under separate transmittal.

PREPARED BY:
Jaime Limón, Senior Planner II
SUBMITTED BY:
David Gustafson, Acting Community Development Director
APPROVED BY:
City Administrator's Office
�








	
	
	
	

	REVIEWED BY:
	__________Finance
	__________Attorney
	

	
	
	
	
	

	
	Agenda Item No._________________ 



