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CITY OF SANTA BARBARA


ORDINANCE COMMITTEE AGENDA REPORT

AGENDA DATE:
May 13, 2008
TO:
City Council Ordinance Committee
FROM:
City Attorney’s Office

Administration Division, Finance Department
SUBJECT:
Santa Barbara Municipal Code Chapter 4.24 (The “Utility User’s Tax” Ordinance) – Proposed Revisions To Telecommunications And Video User Provisions
RECOMMENDATION:  
That the Ordinance Committee review a proposed model Santa Barbara Telecommunication and Video Users’ Tax ordinance (as SBMC Chapter 4.26), and make a recommendation to City Council concerning its submission to the voters for possible adoption.
DISCUSSION:
On April 8, 2008, the City Council Ordinance Committee conducted its initial review of a proposed model ordinance which City Staff is recommending that  Council submit to the voters of the City in the November 2008 election in order to update the City Utility Users Tax (SBMC Chapter 4.24 – the “UUT.”) As you know, the City’s UUT is a 6% tax levied on the consumption of utility services including water, electric, natural gas, refuse, cable television and telephone. The UUT is one of the City’s largest revenue sources, providing over $13 million annually. The revenue is divided evenly between the City’s General Fund and the Streets Fund providing significant resources (over $6.5 million) to both funds. Unfortunately, due to rapidly changing telecommunications technology and developments in the legal environment (particularly the federal regulatory environment), the City’s UUT revenue derived from telecommunications (primarily “telephone” service) and video services is now possibly at risk. 

The telecommunications portion of the UUT is the City’s second largest source of UUT revenue. Santa Barbara first enacted a UUT ordinance in 1970 at a 3% rate. In 1977, the City Council elected, by ordinance, to double the amount of the UUT to 6% with the additional 3% dedicated to the reconstruction, maintenance, or repair of City streets. Under the 1977 ordinance, the additional 3% for streets contained a 10-year sunset provision. However, in 1984, the City Council, also by ordinance, repealed the 10-year sunset provision leaving the City with the 6% UUT in place today. 

Given these concerns regarding the potential erosion of the telecommunications portion of the UUT, on April 8th, at the request of the Finance Director and City Attorney’s office, the Council Ordinance Committee reviewed and considered the initial draft of the proposed City telecommunication and video users tax modernization ordinance. After public comment and at the conclusion of this review, the Ordinance Committee asked City staff to work with attorney Don Maynor, the City’s special legal counsel, who has developed the model ordinance in conjunction with several other California cities, to clarify that the model ordinance tax will not apply to charges imposed for internet access under any possible circumstances. In addition, the Ordinance Committee, at the request of the City’s cable TV franchisee, Cox Communications, asked Staff to meet with Cox in order to discuss how the model ordinance provisions might impact Cox with respect to those services Cox currently provides and with respect to those services which Cox anticipates it may provide in the future. 

Consequently, the attached model ordinance has now been amended to make it expressly clear that it will not impose a UUT on internet access charges even if, at some point in the future, the federal government revises federal law to allow cities and counties to impose a local tax on internet access or on telecommunication services that are dedicated or used exclusively for internet access. 

In addition, as requested by the Committee, staff met with Cox Communications representatives to discuss the model ordinance and the questions being raised by Cox concerning how the ordinance would apply to the services it provides. As a result of that meeting, Cox representatives provided staff with some suggested language changes to the draft ordinance, particularly to the definitions section.

At this point, staff is concerned about the potential impact of the definition changes suggested by Cox. The reasons for this relate primarily to the fact that the model ordinance employs definitions that are now widely used in other states, following extensive negotiations between the communications industry and the state taxing jurisdictions. This model agreement among the states is known as the “Streamlined Sales and Use Tax Agreement” (“SS&UTA.”).  Most California cities are also now using these same definitions in their voter-approved utility user tax ordinances.  Importantly, the new SS&UTA definitions are technology-neutral and reflect the modern use of communications so that all taxpayers will be treated the same and fairly. 
Staff is concerned that many of the Cox recommendations would result in a deviation from these standard definitions being used by other states and other California cities and could result in unnecessary confusion among the numerous tax-collecting companies, which are seeking uniformity, not definitions that are unique to a particular city.  Moreover, a failure to use the SS&UTA-type of definitions could adversely affect telecommunication providers, seeking to create a level playing field for taxation purposes and collection purposes.  Staff and Cox representatives have scheduled a conference call for Friday, May 9th to further review the modifications suggested by Cox. Staff will be prepared to report the outcome of those discussions at Ordinance Committee meeting.

Finally, a modern ordinance would eliminate the legal risks associated with the out-dated Federal Excise Tax (“FET”) definitions and resulting lawsuits.  At the same time, this proposed model ordinance will amend the City’s UUT to provide practical rules for the taxation of “bundled” services, which is so common today.  Again, a modern ordinance, with updated definitions and administrative provisions, will give clear direction to our tax-collecting utilities, and assure competitive fairness.

ATTACHMENT:
Revised Draft Model Ordinance
SUBMITTED BY:
Stephen P. Wiley, City Attorney
APPROVED BY:

City Administrator's Office
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