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ATTACHMENT 2

SUPERIOR COURT OF THE STATE OF CALIFORNEA
FOR THE COUNTY OF BANTA BARBARA

3]
}
CITIZENS PLANNING ASSOCIATION %
% Cose Mnp, 1243174
Vg ; STATEMENT OF DECISION
CITY OF SANTA BARBARA i
)
)
3

This matter come on fov Bearing on my Civil Law ond Motion catendar, Conmgel

requested o Statement of Decision. Altbough I do not think one I8 either required or

neeessary because counsel believed it was important § told them [ would do it

Nevember 13,2007 - CEOA nefitions for writ of mondames,

Ruling: Granted. The Court will issue s writ of mandaie di}ccﬁng that the City
Council rescind certification of the EER and all approvels associsted with the Project, and

remand the matter to them for further considerition in conformance with CEQA.

Analysiy
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fhe objections te the Harvis declarafion and will consider (he declarations of Allison

Evidentfiary Objections

By Ren} parity in interest (o the decluration of Edwayrd C. Harris, The Court will deny

DeBusk, Russell Barker an'ﬁ_ Robin L. Lewis in respomse. However, the “supplemental
declaration” of Mir. Yarris filed on November 8, 2007 is struck. 3¢ was filed after the

Response and the Court considers that {oo fate,
Statute of Limitations

The court finds thai the pelition is pot barred by the statute of Hmitations, even without

consideration of the extra-vecord evidence submitted by the pariies, but poriicalarly in

bight of such evidence.

The City created tie problew by iesuing 2 substantisily identical NOBs, anty days aport,
Reat parties cannot be heid to complain that a petition timely filed with respect 4o the
second is burred by the statule of lmitstions, and that only the first NG “counted” for
statute of limitutions purposes. X city intended only the first NOD to be the “real” ong, and
the only NOD to trigger the statute of limitations, it had only to refrain from isseiog s
second aimost identical one. The confusion W ereated by lssuing rwoe NODs, and by
forwarding only the Intter fo petitioners’ representative in response for a request for “the”

NOD on the project, is more than sulficient fo render the petition timely filed,
Exhueustion of Administrative Remedics

‘The court finda that the petitien is not barred by the faflure to oxhoust adminiatrative
remedies. Real Parties charncierize the petition as 5 chaflenge fo the Planning
Commission’s certification of the EIR, which they contend must be appealed to the City
Council. Since this was not done, Real Parties contend that pefitioners Infled to exhoust
their ndministrative rexoedies, snd that the petition is therefore barred. However, the

pelition chalienges the actions of the Clty Council in approving the preject, and making the
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findings it made ip support of the approvel. The Planning Commission may have certified
the EIR, but it was the City Touncit which was the decision-indking body om the projeet,
The Court agreer with Peiitioners that they were not required to appeal the certification of

the BER, ns a proceduoral prevequlsite to matntaining this action.

Moerits of the Petifion

The City cannot adept a statement of overriding considerations and approve a projeet
wilh signifiesnt impaets. I must first sdopt feasible alternatives and mitigation mensures,
City of Marina v. Board of Trusiees of the California State University (2086) 39 Cal.dth
341, 11 signii}eanﬁ impacts still remain afier adoption of mitigations and alternatives, only
then may the project be approved with o stating of overriding considerations, which must
in turn be supporied by substantisl evidence in the record of the agency proceedings.

Woodward Park Homeownery® Assn v, City of Fresno (2007} 14% CalApp.4th 892,

The City's findings munt be supporfed by substantial evidenre. A finding thet an
alternative is infeasifile must describe the specific rersons for ifs rejection. Guideline
15091(c), Preservalion Action Council v, City of San Jose {2006} k4] Cal.App.dth 3336,
Real Parties preference against an alternative doesn’t malie it jnfessible. Uphold Qur

Heritage v, Town of Woodside (2007) 147 Cal. App.dih 587,
‘Fhe Alan Road Access Alternative

The EIR stated that the Alan Road Alternative was foasible. Accordingly, Real Partics*
ngsertion fbat the City Council can simply make & statement of overriding considerations is
conirary te law. The Alap Roagd sceess alternative would not reguire a bridge, and avoids
the significant and unavoidable impacts to the creek enused by the project. The BIR
conciudes H i5 feasible. Altecnatives and mitlgntion scetions are the core of an EIR. The
ageney canne! proceed with a project that will have significant unmitigated effects on the
envivenment, based simply en a weighing of those cffects againgst project bencfits, ualess

messures necessary lo mitigate those effects sre troly infeasible. However, that “weighing”
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is what the City did here. IHs findings included that the Alan Road seeess alternative would
avoid the significant, unsvoidable biological impact of the bridge, but would forego the

beuefit of providing new padesérian end bicycle caastal secess from Las Positas Road ang
Elings Fark, ond thet the benefif outweighed {he impact to biofopical ressurees, Use of an

erroneous slandard corstitedes 2 falfure to proceed in 2 manner required by faw.
Creek Setback

This Court rajects the Petitivner’s snalysis of the cresk sethback. Petltioners contepd the
City showld bave sdopied an aliams:%ive with 100-foot setback from the ereek. The
contention is not supported by the record, and the rejection was proper and based on
swbsinniial evidenee. The EIR found the proposed houses would nof crente sny Clags |
environmentnl imprcts, snd would enly ereale significant but mitigatable (Class 1)
impsaets, and that spproprinte mitigatien nieasures were imposed. The sethack alernative
would snly reduce Class IT impacts, which facts are fatel to Petitioners’ elsims, since
CIEQA dues not prohibit the Clry from spproeviog a project with Class IJ impacts, even if

there is an available alternative that would further reduce or eliminate these impnefs. PRO

§§ 21062, 21002.1(x); Guideline §§ 15043, 15092(h).

There war extensive expértrlestimnny from Mitchell Swanson (hat sHernative ereak
setbacks would not significanily improve the epvironmenial impacts of the project, and
were not peeded to mitigate the project’s impncts. (5 AR 2430-2436). He ppined the
proposed setback was sdequate to protect, creek, wildlifs, ond water guality. His opinion

comstitutes substantisl evidence to support the City's findings.

The EIR concluded the alternatives were teehnienlly fensible, but that economic
infersibility wag unltnown, The City concluded that the economic impact conld
substantially reduce applicant’s financial abidty to implement the creck corridor
restorntion: measeres. {3 AR 18). Petitioners overiook that ench alternafive 2iae includes

the bridge, which is the sole element of the projeet which cavses Class § impacts. They will
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nat reduec the Class 1 impacts, because the bridge wonld remain. The City was therefore

under no obiigation fo adopt them.
Avoid Landshides Alternative

This Court rejects the Petitioner’s analysis of the aveid landslides nlternative.

Petitioners prgne substaptial evidence does nat support the City’s conelusion that
this alternative was infeasible. The EIR concluded the allernative may be poieaiinlly
Infeasible beeause (he reduction o residential units wquhi! be substantisl and conld make
the preoject economically infessible. Since landslide stabilization would nof be required,
however, the development costs would be reduced, rendering it poasibly feasible. This
alternative does not eliminate (he brigdpe, wiich is the reason there are Class | impacts on

the project. Even if this alternative were selected, the impacts would remain.

Further, the finding of economic infeasibility, while unnecessary to rejection, is
credible and based en substaolial evidence. There were periodic discrusions of Jower

density development with estaie-sized homes. Plasning staif concluded there wonld not be

a maret fur them immedistely sdjacent {0 a middie-closs neighborhopd with smulter pnd

older homes and lots. They nlso opined thut lower density would not provide suificient
funds to do creck restoration s part of the project. At the 12/12 hearing, staff stated that
lower density alternotives had been comsidered, but that they mostly did ol meet p;roj‘cci
objectives—in terms of creek resforation. Therefore, staff opinion provided substnntisl

evidence to support findings that the alternative was not economieally fengibie,
Reguést for Judicial Notice

The Court will take Judicial Netice of Resolution 94.064, which sdopted City Guidelines
fur implementation of CEQA,
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not entered any order which would require the City to approve ary projeci. The court's

December 4, 2007 - Hearing reearding proper remedy ve CEOA writ,

Ruling: The Court will retnin the ruling as made in previous tentative

Anzlysis: Real parties also taution the court against making any order thet would requirs
the Lity to appreve the Alan Read access alternative, but alse curiously state that the only
mandate necesssry or justified §s an order directed specifically ot the Alan Regd
Alternptive finding. Let there be no mistake! The court hns not entered any ovder which

would reguire the City to spprove the Alan Road access slternpiive. Indeed, the court has

omly covicern js that the mandates of CEQA are complied with, It has therefore rescinded
the approvals for the projeet ac proposed, and sent the majter baek 1o the City for
proceedings (if any) in cmﬁpliame with CEQA.

Contrary to real pariies’ clnim, ajtbough disciosure and consideration of environmental
information is on important nspect of CEQA, it iy much more than 2 diselosure statute,
CEQA ontsins pawerful substantive mandates which reguire public agencics 1o adopt
fersible nlternatives or mitigalion measures for profects that may othierwise cange
sipnificent and vnavoidable (Clags I) enviroumentol effects. Lt prohibits approval of
projects as proposed if there ere feazibie akernatives or fessible mitigetion mersures
svailnble that would avoid or mitigate the Clase § envirenmenta) effecty of such projects.
PRC § 23002, If smch feasible =iternatives or mitigetion mensures exist, CEQA probibiis the
public agency from adoepting 2 Statement of Overriding Considerations, sud prafszits the
public agency from approving the project as proposed by » weighing of the henefits of the
project as spproved agsiost the significant and upaveidable impacts,
~ Unfortunately, that is precisely what happened here. The EIR found that there were
feasibie alternative which would avoid the Cless § impacis of the project as proposes by
real pariies. Ag a vesult, the City aefed confrary to CEQA wheb it approved the Veronies
Mezdows project as propesed, despite the existence of significant and unavoidable (Class I}
envirgpmental impeets. The City acted contrary to CEQA when it approved any project

other than one Including feasible alternatives or feasible mitigation measures, Because
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Coramission could pre-certify that the City Couneil had reviewed and considered the

feasible alernatives and/or rritigation measures existed, it violated CEQA for the City to
adopt eny Statement of Overriding Consideradions for any project which did not include
feasible aMernatives or mitigation mensures,

Real pariies appesr to arpue (hat the project car be saved, i only the City can go back
and betler articulate s reasons—presumably in the Statement of Overriding
Considerations, What real parties appear mot to gresp is that, because fessible aiternatives
have niready been found {o enist, there can be o Statement of Qverriding Constderafions,
A Statement of Overriding Considerations can only be adopted when oo feasible
aliernetives or mitigation mensursy exist,

The parties also spend considerable effort disputing whether the couri can order thal
certification of the LIR be rescinded. Renl porties arpue that that it carinet, lsrgely based
on sn ergument that the EIR was certified by the Planning Comemission, snd not by the
City Council, aad that the certificafion decision it beyond any atfach sipee no wppez! from
flat decision was taken. Petitioners srgue thod becausé the Manning Commisgion was net
the decision-meking body with respect to the project, its certifteation “decision” was
nothing mere than an sdvigory opinion, which the City Couneil could consider, buf thal
cervification coulid only be aceomplished by the City Counclf as the decision-making body.

The court agrees with petitioners thai the certification mugt be by the decision making
body, that in this chse the decision-making body was the City Couscil, end that challenge fo)
the EIR was net preciuded by failure ip appes! the plapoing commiseion’s certification
decision. Part of the “certification” ifsel{ is that the decision-maling body reviewed snd
considered 1he information prier to approving the project (Guideline 15090(n}). 1f the Cidy

Councl) iz the decisjion-making body for the project, it is difficult te see how the Planning

information prier to approving the project. Further, Guideline 1526Z(b) reguires that any
public hearing for approval of » project shonld include the environmentel review as a

guhb ject for the hearing (Guideline 15202(b)). See also Bakersfield Citizens for Local Conirol
v. City of Bakersfieltd (2004) 124 Col.App.4™ 1184, The Court is familiar with Takos Vista
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Concerned Citizgerns v, Coweaty of Plocer which appesrs not (o apply, becawse in that case the
planning commisston was the decision-making body—-it decided to issue the CUR,
Therefore, it appropriately certified the BIR.

Mo challenge to the sufficiency of the BIR was made in thia procesding, and the action
was decided based upon findings made in the existing EIR. Ne argument hos beaﬁ made
that the EIR was snadequate as on igformutiona) document. However, given these
authorities, snd given thai the court has no authority or desire to restrict the setions of the
City in terms of what future project (if any) or alternalives it may approve, cxcept o
require that they conlorm to the mendates of CEQA, the cuﬁrd docs not think # bas eny
option but to rescind certificalion of the EIR, g0 as to allow the City the fableat possible
diseretion to proceed in whalever manner if sees fit. In resecinding the cevéification, the
court is not prohibiting the City from proceeding with the cxisting EIR, but is giving it the
diseretion 1o reopen environmental review f jt deems H necesnary, .

Whether ar not certificstion is rezcinded would not be determinntive of whether
further envirsnmental review mey be reguired or may ecour i any event, Un ihis record
the project as propesed could not be spproved, and real pertiex sppear vesiziani to
aceeptance of the feasible alternatives set forth in (be EIR. To the exteal that further
nlternstives ran be devised which were nol discwsred in the curvend EIR, and are beth
feasible and avoid or mitigate the proposed project's sipoificant end vnrvoidable Class !
impacts, CEQA would reguire additionsl fermal environmmenial review. To e extend the

EIR remains intact, that could be accomphished by addendum to the exiseing iR, or by
supplemental EIR, as sppreprisie.

Judpment
My, Parkin shall prepare the Writ/Order/Jadgment and it shall be submitted to Mr
Amerikaner and Mr. Wiley for signature in accordance with the local rofes of Court. I the

signaturc cannot be obtained, counsel shall follow the protocol set ont in the locs! rutes,
{5ee Loeal Rules, Rule 1414.)
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Dated: December 5, 2807

Jutge




