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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE:
December 23, 2008
TO:
Mayor and Councilmembers

FROM:
Planning Division, Community Development Department
SUBJECT:
Appeal Of Planning Commission Decision For 101 E. Victoria Street 
RECOMMENDATION:  That Council: 

A.
Deny the appeals filed by Trevor Martinson, agent for Mr. and Mrs. Rolf Kowal, and Virginia Rehling, adopt the Mitigated Negative Declaration, and uphold the Planning Commission approval of the Parking Modification, Tentative Subdivision Map, Development Plan and Preliminary Economic Development Designation for the proposed 50-unit commercial condominium development proposed at 101 E. Victoria Street (MST2006-00758), making the findings and subject to the conditions of approval contained in the Council Agenda Report; and
B. 
Approve a Final Economic Development Designation for 2,703 square feet of non-residential floor area for the proposed project. 
EXECUTIVE SUMMARY:
On July 10, 2008, the Planning Commission approved the 50-unit commercial condominium project with a recommendation that the Council approve the Final Economic Development Designation. Subsequently, two separate appeals of the Planning Commission approval were filed (see Attachment 1).  The appeal letter from Virginia Rehling expresses concerns regarding the following issues: neighborhood compatibility; environmental review; Economic Development designation; parking modification; driveway location/loading zone; conversion to residential use; security; and setbacks/landscaping.  The appeal letter from Trevor Martinson expresses concerns regarding the driveway location and vehicle exhaust fumes. The applicant has also submitted a letter (see Attachment 2). 

The proposed project was reviewed by the City Council on one occasion for a preliminary economic development designation, by the Planning Commission on four occasions and by the Historic Landmarks Commission on three occasions. All issues included in the appeals have been previously discussed in the public hearings and/or staff reports, with additional analysis provided in the Initial Study. It is Staff’s position that the Planning Commission appropriately considered all relevant issues pertaining to the application and made the appropriate findings to approve the proposed project.  Therefore, Staff recommends that the Council make the additional findings required to approve the Final Mitigated Negative Declaration and Final Economic Development designation, deny the appeal and uphold the approval of the project.  
DISCUSSION:

Project Description
The project site is located at the corner of Anacapa and Victoria Streets.  The project consists of a proposal to demolish an existing two-story 11,900 square foot commercial office building and construct a 50-unit commercial condominium development. The proposal includes one-, two and three-story building elements and would have a maximum height of 35 feet.  The offices would range in size from approximately 294 to 333 square feet each. The first floor would have 22 units and a common locker room, shower and restroom facility, the second floor would consist of 17 units and a common conference room, and the third floor would consist of 11 units.  
Parking would be provided in an underground garage with access from Anacapa Street.  The application includes a parking modification request to allow 37 parking spaces for the project instead of the required 50 parking spaces. A total of 45 parking spaces are proposed, with 37 spaces allocated to the proposed development and 8 spaces allocated to the adjacent development at 109 E. Victoria Street. The parking garage would include a parking lift system that enables 6 (of the 37) vehicles to be accommodated within three spaces.
Currently, there are reciprocal easements for vehicular and pedestrian access and parking between the subject parcel and the adjacent parcel (109 E. Victoria St.). As part of the proposed project, new easement agreements between the two parcels would be executed. A new parking and access easement would allow tenants of the adjacent parcel to use eight of the parking spaces within the underground garage.  A new trash area and access easement would allow the subject property to use the trash area on the adjacent parcel.  A light, air and landscaping easement located on the adjacent parcel would allow the proposed project to construct openings on the property line.  In addition, a 10-foot-wide subsurface easement is proposed to allow a portion of the underground parking to encroach into the adjacent parcel.
Also, the 14-foot-high walls associated with that portion of the existing building located near the residential condominiums in Arlington Court would remain.  The adjacent parcel (Arlington Court) has an easement to maintain the exterior of the walls that face their property.  

The project site is an active Leaking Underground Fuel Tank (LUFT) site which is in the process of being remediated according to a Corrective Action Plan approved by the Santa Barbara County Fire Department, Fire Prevention Division.  Additional project details are provided below and in the attached staff reports and Final Mitigated Negative Declaration (see Attachments 4, 5 & 6).  

Project History
On May 10, 2007, the Planning Commission held a concept review hearing on the proposed project.  All commissioners commented favorably on the design of the project and on allowing the project to use non-residential square footage from the Economic Development category.  Some commissioners stated that the parking study was unacceptable and were not in favor of the parking modification. Some commissioners were concerned about the proposed driveway location on Anacapa Street (see Attachment 5, Exhibit E). 
On May 6, 2008, the City Council made a preliminary finding that the proposed project meets the definition of an Economic Development Project and granted the project a Preliminary Economic Development Designation for 2,707 square feet of non-residential floor area.  (Note: the correct number is now 2,703 square feet.)
On May 22, 2008, the Planning Commission held a public hearing and after much discussion, especially regarding the parking modification, approved the proposed project with the following added conditions: 1) consider providing loading spaces and other parking spaces south of the Anacapa St. driveway; 2) consider a pedestrian bulb-out at the intersection of Victoria and Anacapa Streets; 3) provide Condominium Association contact information to neighbors; and 4) make allowances in construction for 13 additional parking lifts (in addition to the 3 lifts proposed by the applicant), monitor parking demand by independent monitor, subject to review by City staff, and install additional parking lifts as necessary to meet demand.
On May 27, 2008, an appeal of the Planning Commission approval was filed by the adjacent Arlington Court Homeowners Association.  The appeal letter expressed concerns regarding the proposed second story conference room and the potential for noise to be generated from the parking lifts. 

On June 5, 2008, the Planning Commission voted to reconsider the approval of the proposed project because the Commission had second thoughts about the need for the added condition, which would have required the applicant to prepare the site for the possible installation of 13 additional parking lifts. Chair Myers stated the following reasons for requesting the reconsideration:  1) The data presented by staff and the subsequent questions and deliberation by the Planning Commission resulted in miscommunication and misunderstanding of the data; 2) The Commission did not have the opportunity to deliberate on the unintended consequences of its action when considering the environment and sustainability issues regarding the resources required to dig, construct, and haul the dirt away to accommodate the additional parking lifts, which would most likely never be installed or used; and 3) Considering the high likelihood that the decision would be appealed to the City Council, the Commission wants to make certain that it has fully studied and deliberated the policies, modifications, conditions, and ramifications pertaining to its decision.
On July 10, 2008, the Planning Commission held a public hearing to reconsider the proposed project.  The applicant submitted revised drawings that addressed the concerns expressed by Arlington Court Homeowners Association in their appeal regarding the second floor conference room and outdoor patio that was proposed adjacent to their condominium development. The revised drawings clearly showed that the roof of the conference room would extend only minimally above the existing 14-foot-high wall, as has been previously discussed but not shown accurately. More than half of the outdoor patio area was eliminated from its previous location along the property line and replaced with a green roof.  In addition, the restrooms which previously faced the adjacent property were relocated to the interior of the site.  
In addition, the applicant submitted a report from the parking lift manufacturer that showed that the noise resulting from the raising of the lift platform would be 56-58 dBA (see Attachment 6, Exhibit E).  At this location, the sound level would be less than the City’s noise threshold for private outdoor living areas (60 dBA); therefore, it would not have a negative impact on the outdoor living spaces of the neighbors in the vicinity.
After much discussion, the Planning Commission approved the project, eliminated the condition regarding the additional parking lifts and added the following conditions: 1) Parking usage shall be monitored by an independent monitoring service for two years from Certificate of Occupancy and include the effectiveness of the parking lifts. If monitoring reveals insufficient parking to meet demand, owners shall take action to resolve the problem, which will require monitoring to continue until the parking demand imbalance is resolved; 2) Historic Landmarks Commission (HLC) shall consider alternate locations for units 44 and 45 to increase private view opportunities for the adjacent neighbors; 3) HLC shall consider ways to increase in-dirt landscaping opportunities on site; and 4) HLC shall consider ways to increase on-site storage for tenants. 
On July 14, 2008, the appeal filed by the Arlington Court Homeowners Association was withdrawn. 

On July 21, 2008, two separate appeals of the Planning Commission approval were filed.  
Shortly thereafter, staff discovered that a categorical exemption was not appropriate for this site; therefore, a Draft Initial Study/Mitigated Negative Declaration was prepared. (See environmental review section below for further discussion.) 
On November 20, 2008, the Planning Commission held an environmental hearing on the Draft Initial Study/ Mitigated Negative Declaration. During public comment, Trevor Martinson expressed concerns regarding the environmental document.  The Planning Commission did not provide any comments. Two public comment letters were submitted, one from Trevor Martinson and one from Paula Westbury. Staff has prepared a response to the comments received and prepared the proposed Final Mitigated Negative Declaration (see Attachment 6).  
Appeal Issues 
Neighborhood compatibility: The appellant states that the size, bulk and scale of the project is too much for the existing neighborhood and will loom over the adjacent residence at 1316 Anacapa Street. 
Response: Due to its location, the project is required to receive review and approval by the HLC for consistency with the El Pueblo Viejo District Guidelines.  On April 4, 2007, the HLC commented that the size, bulk and scale of the proposal was acceptable and requested only minor changes including more usable open space in the courtyard and more substantial landscaping.  Based on the generally positive comments from the HLC, the project appears to be consistent with the El Pueblo Viejo District Guidelines.  If approved, the project is required to return to the HLC for preliminary and final approval. 
The project site is located in an urban environment in the Downtown neighborhood of the city and is surrounded by both commercial and residential uses.  The existing two-story commercial building on the project site is currently built to the northerly property line. The existing residential structure immediately north of the project site (1316 Anacapa St.), which may be an historic resource, is separated from the existing commercial building only by the residence’s driveway.  The proposed project would substantially increase the distance between the buildings on the two parcels because the driveway ramp to the underground parking garage would be located in the area where there is currently a building.  Although the proposed building has two- and three-story elements, these would be located further from the adjacent residence than the existing building.  Therefore, the proposed project would have less of an impact on the adjacent residence than does the existing development. 
Environmental review: The appellant states that the project should not be categorically exempt from environmental review and that an Initial Study should be prepared because it is located on an active LUFT site.  The appellant references communications from the Santa Barbara County Fire Department regarding requirements for a deed restriction or notification and mitigation measures to prevent migration of vapors in the building or parking structure.  Additional concerns were expressed regarding proper disposal of contaminated soil during grading and the use of diesel-powered construction equipment. 
Response: At the time of the Planning Commission approval, staff determined that the project was exempt from further environmental review pursuant to California Environmental Quality Act Guidelines Section 15332 (In-fill Development Project).  Staff has since discovered that a categorical exemption is not appropriate for this site.  It was known that the project is located on a LUFT site and it was known that a categorical exemption cannot be used for a project located on a property on the “Cortese List” of active hazardous waste sites (defined under Gov. Code § 65962.5); however, communication from the Environmental Protection Agency (EPA) previously seemed to indicate that LUFT sites are not on the Cortese List.  EPA has recently clarified that LUFT sites are on the Cortese List; hence, the project is not categorically exempt and an Initial Study was required to be prepared.  

In terms of its effect on the proposed project, the requirement to prepare an Initial Study is a procedural matter only.  It does not change the scope of the proposed project nor the land use considerations previously discussed.  Because the project has been appealed, it is the City Council that will consider the adoption of the proposed Final Initial Study/Mitigated Negative Declaration. 
As stated above, the property is an active LUFT site which is in the process of being remediated according to a Corrective Action Plan approved by the Santa Barbara County Fire Department, Fire Prevention Division.  The remediation of the site is ongoing and is near completion. According to the Santa Barbara County Fire Department, the use of the existing commercial office building is not prohibited during remediation activities and the construction and operation of the new project would be allowed to occur concurrently with the remediation activities as well.  
At one point, it was thought that the project site might not meet target cleanup goals and that either a deed restriction or notification would be required.  More recently, with a reduction in contamination levels as a result of remediation activities, a deed restriction is not required and it is not likely that a deed notification will be required. If deemed necessary by the Santa Barbara County Fire Department, the new building will require a vapor barrier to prevent migration of vapors into the building or parking structure; however, due to the reduction in contamination as a result of remediation activities, this measure is also unlikely. 
Any contaminated soil encountered during excavation would be subject to the rules and regulations of the Santa Barbara County Fire Department in regard to proper transport and disposal. 
The Initial Study indicates that diesel equipment emission impacts would be less than significant and with the implementation of the identified mitigation measures impacts would be further reduced. 
As stated in the Initial Study, potentially significant impacts related to hazards would be mitigated to less than significant with the implementation of the approved Corrective Action Plan under the authority of the Santa Barbara County Fire Department, Fire Prevention Division. 
Other potentially significant environmental effects identified in the Final Initial Study/ Mitigated Negative Declaration include impacts related to air quality and water resources. The document includes proposed mitigation measures to mitigate these potentially significant impacts to a less than significant level and these mitigation measures have been incorporated into the recommended conditions of approval for the project.  All other issue areas are identified as having either no impact or a less than significant impact.  As a result, staff recommends that Council make the findings and adopt the Mitigated Negative Declaration. 
Economic Development designation: The appellant states the request for an Economic Development designation should be denied because it has not been demonstrated that the businesses that would occupy the site “do not exist on the South Coast or are present only in a limited manner” or “are currently not available or in a limited supply”.  

Response: Both the Planning Commission and the Council commented favorably on allowing the project to use non-residential square footage from the Economic Development category stating that the small commercial condominium development is a unique concept that is needed in the City and on May 6, 2008, the Council was able to make the findings to grant the proposed project a Preliminary Economic Development Designation. 
Parking modification: The appellant contends that approval of the parking modification to allow 37 parking spaces instead of the required 50 parking spaces for the condominium development would cause an increased demand for parking or loading space in the immediate area. 

Response: The applicant submitted a Parking Study prepared by Associated Transportation Engineers, dated September 12, 2007 (see Attachment 6, Exhibit F), which concludes that the parking demand for the 50 commercial condominium units would be 37 parking spaces. Because the project would meet the estimated parking demand, it was determined that there would be no impact to parking supplies in the project area.  

The parking modification request was a primary focus of discussion at each public hearing for the proposed project. Initially, at the concept hearing, the Planning Commission did not accept the conclusions of the parking demand study and did not support the modification.  Upon further review, and with additional analysis provided by staff to the Commission, the parking demand study was accepted and the modification was approved.  The additional analysis included information regarding the ITE manual, zone of benefit, Parking and Business Improvement Area, Granada Garage, similar offices in Santa Barbara, unbundled parking, and city policies regarding parking (see Attachments 4 and 5). 
The parking modification was approved because it was determined that the parking demand would be met onsite. In addition, as stated previously, the purpose of the July 10, 2008 reconsideration hearing was to further discuss the approval of the parking modification. It is clear from the record that the Planning Commission thoroughly evaluated the request and determined that it was appropriate for this site. 
Driveway location/ loading zone/ exhaust fumes: Both appellants contend that the proposed driveway should be located on Victoria Street instead of Anacapa Street due to greater traffic and vehicle speeds on Anacapa Street and that the parking of delivery trucks on Anacapa Street contributes to the traffic and parking problem. 
Response: The driveway location was another issue that was discussed extensively at each public hearing.  Again, the Planning Commission initially had difficulty agreeing with staff that an Anacapa Street driveway was the superior location. Upon further review and with additional analysis provided by staff to the Commission, the driveway location was approved. 

Currently, access to the project site is provided by two driveways, one on Victoria Street and one on Anacapa Street. The proposed project includes the elimination of the driveway on Victoria Street, thereby reducing the potential for any vehicular and pedestrian conflicts on that side of the property.  The existing driveway on Anacapa Street would be removed and a new driveway would be installed adjacent to the northern property line. While Victoria Street’s average daily traffic volume is approximately one-half that of Anacapa Street, staff determined that the additional distance from the intersection provided by an Anacapa Street driveway resulted in Anacapa Street being the superior location.  Also, if the driveway were to be located on Victoria Street, vehicle queuing impacts to the intersection could occur because the driveway would be approximately 75 feet closer to the intersection than the one proposed on Anacapa Street.  
With regard to the parking of delivery trucks, red curb will be maintained on both streets with the exception of that portion approximately 50 feet south of the proposed driveway ramp.  As part of the City Transportation staff’s ongoing street operations review, enhancements will be made as necessary to curb striping and intersection signal timing. 
With regard to vehicle exhaust fumes, the Initial Study evaluated the potential for the project to have long-term air quality impacts and it was determined that long-term emissions resulting from the proposed project would be substantially below significant thresholds adopted the Air Pollution Control District and the city of Santa Barbara. Therefore, no mitigation measures are required. 
Conversion to residential use: The appellant contends that some of the units could easily be converted to a residential use because shower facilities are within the development.  
Response: A similar concern was expressed by one or more Planning Commissioners; however, ultimately the Commission was confident that the condominium owner’s association would monitor the activities onsite so that this would not occur.  If a conversion is proposed in the future, it would be subject to review by the Planning Commission. 
Security: The appellant states that the development includes a narrow courtyard where homeless people could sleep without being seen from the street.  As a result, the owners would need to gate or otherwise secure the property, which could reduce the attractiveness of the open area at the corner of the property. 
Response: Staff acknowledges that changes are sometimes needed after approval of a project due to changing circumstances.  Any exterior changes to the project would require review and approval by the HLC.  
Setbacks and landscaping: The appellant states that the setbacks should be increased along the Anacapa Street frontage in order to provide additional landscaping and that it is unlikely that the trees proposed in front of each window will be planted.  

Response: The HLC commented that the landscaping needs to be more substantial. This can be accommodated with the current design and will be addressed further at the HLC when the project returns for preliminary and final approval.  
RECOMMENDATION:
Staff recommends that the Council adopt the Final Mitigated Negative Declaration; deny the two appeals, upholding the decision of the Planning Commission and approve the Final Economic Development Designation, makings the findings and subject to the revised Conditions of Approval. 
NOTE: 
1)
A set of the project plans is on file in the Mayor and Council Office. 


2)
Copies of Attachment 6 (Final Initial Study/Mitigated Negative Declaration) have been delivered to the City Council and are available for public review in the City Clerk’s Office. 

ATTACHMENTS:
1.
Appeal letters, dated 7/21/08

2. 
Applicant letter, dated 12/4/08 
3.
Revised Findings and Conditions of Approval
4.
July 10, 2008 Planning Commission Staff Report,   (without Exhibits A, D and E) and Minutes
5.
May 22, 2008 Planning Commission Staff Report, (without Exhibits A, D and F) and Minutes

6. 
Final Initial Study/ Mitigated Negative Declaration

PREPARED BY:
Kathleen Kennedy, Associate Planner
SUBMITTED BY:
Paul Casey, Community Development Director
APPROVED BY:

City Administrator's Office
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