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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE:
March 24, 2009
TO:
Mayor and Councilmembers

FROM:
Planning Division, Community Development Department

SUBJECT:
Alternative Building Heights Charter Amendment
RECOMMENDATION:  That Council: 
A. Review the draft language for the alternative building heights charter amendment and companion implementation ordinance; and
B. Declare the proposed charter amendment and implementation ordinance a project for purposes of environmental review.
EXECUTIVE SUMMARY:

The decision of whether to proceed with a ballot measure as an alternative to the Save El Pueblo Viejo (SEPV) initiative measure should be confirmed by the full Council and a draft of the measure processed through environmental review pursuant to the requirements of the California Environmental Quality Act.  Since last April, the Ordinance Committee, Council, Planning Commission and design boards have been discussing whether to have some form of alternative measure on the November 3, 2009 ballot.  Discussion has included key provisions that would be included should an alternative go forward.
The SEPV ballot initiative proposes to limit the maximum building height to 40 feet in El Pueblo Viejo and to 45 feet in all commercial zones of the City.  Throughout the discussion with decision makers, significant and thoughtful input has been provided by the citizens; both those who support the SEPV initiative measure and those who feel that an alternative with exceptions to height for community benefit land uses is necessary.

At this point, the proponents of the SEPV initiative do not support having an alternative on the ballot, and believe that voters can simply choose between the status quo (60 feet) and the SEPV measure. While others agree that perhaps a 60-foot elevation for all commercial buildings is not the way the City should continue to develop, there is also concern that 40 feet does not accommodate a three-story building, and that exceptions should be made for projects beneficial to the community.
After considering whether a supplemental or alternative charter amendment to the SEPV measure should be considered, the Ordinance Committee has recommended  the following:  
· An alternative charter amendment to SEPV should be placed on the November 2009 ballot. The alternative would lower the existing 60-foot height in commercial zones to a base height of 40 feet in El Pueblo Viejo, and 45 feet in the other zones. (See draft amendment language below and Attachment 1, Draft Implementing Ordinance.)
· Exceptions could be approved by Council to exceed the 40/45-foot height up to an additional 15 feet in height for: 
· Community Priority Projects as currently defined; or 

· Projects with residential ownership units that provide at least 30% of the units affordable to households earning up to but not exceeding middle-income; or

· Projects with rental units.
· A “special use permit” process similar to the existing one for Community Priority Projects be carried forward for projects requesting an exception to the established Charter section 1506 new height; and 

· The process would include findings regarding open space, exemplary architecture, and the variable front yard setback.
There is apparently strong support for a new variable front yard setback from design boards, Planning Commission and Council members, as well as the public, regardless of the outcome of the charter amendments.  Staff will continue to process the zoning ordinance amendment necessary for the new setback independent of the charter amendment. 
In addition, the Ordinance Committee expressed support for changing the definition of building height to recognize grade changes due to the topography of the downtown and flood control standards and to allow 3-story buildings with sloped roofs within 40 feet.  
Staff requests Council direction on whether to proceed with an alternative charter height limitation amendment.  If the decision is to proceed, staff requests that the Council provide any further direction on the key provisions and process for those projects which would qualify for an exception to building height.

DISCUSSION:
Background

On November 18, 2008, the Council, on a 4 to 3 vote, initiated a possible Charter  amendment to City Charter Section 1506 and a companion implementing ordinance with regard to the 60-foot building height allowance for certain commercial zones, for submission to the City electorate at the City regular general election of November 2009.   
On December 16, 2008, the Ordinance Committee considered provisions that could be included in an alternative charter amendment.  The Ordinance Committee requested input from the Architectural Board of Review (ABR), Historic Landmarks Commission (HLC) and Planning Commission (PC) prior to reviewing the item again.  (See Attachment 2, Final Ordinance Committee Agendas, December 16, 2008, March 3, 2009 and March 10, 2009.)
In summary, the HLC majority (6 to 3) supports a 40-foot height maximum, with no exceptions, in El Pueblo Viejo.  The ABR generally does not support either charter amendment and believes that site design and appropriate mass, bulk, and scale compatibility findings are much more important than a new lower mandated across-the-board height limitation.  The Planning Commission was split on whether an alternative charter amendment should go forward or not.  (See Attachment 3, Minutes of ABR, HLC, and PC.)
Zones Affected

Currently, the zones that would be affected by a Charter Amendment relative to building height include the C-2, C-M, M-1, and OM-1 Zones (see attachment 4, Existing Building Height Limits Map).  There is a significant amount of C-2 zoning along Upper State Street; however, the building height is already limited to a maximum of 45 feet because of SBMC Chapter 28.45 S-D-2 Zone overlay.  It is not intended that projects located in zones that currently have a 45 or lower height limit, could apply for exceptions to increase the height than that currently allowed in the zone.  This limitation would be expressly established in the companion implementation authority.
Charter Section 1506

Below is the existing charter language on building heights, the language recommended by the SEPV citizen initiative, and amendment recommended by the Ordinance Committee.  

Existing Building Heights Charter Section 1506

Charter of the City of Santa Barbara - Section 1506 – Building Heights. Limitations

It is hereby declared the policy of the City that high buildings are inimical to the basic residential and historical character of the City.  Building heights are limited to 30 feet in areas zoned for single-family and two-family residences; are limited to 45 feet in areas zoned for residences for three (3) or more families, for hotel, motel and office use; are limited to 60 feet in areas zoned for industrial, manufacturing and other commercial uses; and 30 feet for all other zones.  The Council may, by ordinance, set limits of heights less than these maximums.  The Council may, by ordinance, set up reasonable methods of measuring the heights set forth in this section.  (Approved by election held November 7, 1972)

Save El Pueblo Viejo Charter Amendment

Amend Section 1506 as follows:  “It is hereby declared the policy of the City that high buildings are inimical to the basic residential and historical character of the City.  Therefore, building heights are limited to 30 feet in areas zoned for single-family and two-family residences; and building heights in areas zoned for residences for three (3) or more families and all other building heights shall be limited to 45 feet except in the El Pueblo Viejo Landmark District where building heights shall be limited to 40 feet. The Council may, by ordinance, set limits of heights less than these maximums.  The Council may, by ordinance, set up reasonable methods of measuring the heights set forth in this section.”

Ordinance Committee Proposed Alternative Amendment 
It is hereby declared the policy of the City that high buildings are inimical to the basic residential and historical character of the City.  Building heights are limited to 30 feet in areas zoned for single-family and two-family residences; 40 feet in the area designated El Pueblo Viejo Landmark District by subsection (c) of City Charter Section 817 and limited to 45 feet in areas zoned for residences for three (3) or more families, for hotel, motel and office use; are limited to 60 feet in and areas zoned for industrial, manufacturing and other commercial uses; and 30 feet for all other zones. The Council may, by ordinance, set limits of heights less than these maximums.  The Council may, by ordinance, set up reasonable methods of measuring the heights set forth in this section.  Notwithstanding the above, a Community Priority project or an affordable housing project may be allowed an additional fifteen (15) feet in height within those areas of the City zoned for industrial, manufacturing, and other commercial uses. In order to establish the planning process necessary to grant the additional building height, the City Council shall establish, by ordinance, a special use permit requirement which allows the City Council to determine those projects which are appropriate either as a Community Priority (as that term is currently defined by “Measure E” - City Charter Section 1508) or appropriate as an affordable housing project where at least thirty percent (30%) of the residential units are permanently restricted for ownership or occupancy by families qualifying for affordable housing under the City’s established Affordable Housing Policies and Procedures. 

Community Priority Projects

The Ordinance Committee and staff support using the existing definition of Community Priority that has been used for close to twenty years under Measure E.  The Ordinance Committee stated that the process has not been abused and that the types of projects that have historically been designated Community Priority Projects are truly community beneficial projects.  With the public scrutiny and approval required by the City Council, it would be an appropriate definition to use for any project that requests an exception to the established building height.

Existing Definition of Community Priority Projects (Charter Section 1508 and Municipal Code)
Community Priority Projects are those which are found by the City Council as necessary to meet present or projected needs directly related to public health, safety or general welfare.  A “general welfare project” is also defined in the Municipal Code as a project which has a broad public benefit (for example museums, childcare facilities, or community centers) and which is not principally operated for private profit.  
Additional Provisions for Community Priority Projects.
The Ordinance Committee also recommends that a Community Priority Project include the following uses to qualify for an exception to the determined building height:
· Ownership Housing Projects with at least 30% of the Units Affordable to income ranges of up to Middle or Upper Middle Income Households (TBD)
Dedicated Rental Units – 30% of the units affordable to low-income households. Members of the Ordinance Committee agreed that a goal of the City is to provide incentives for workforce housing, but also should be consistent with the Affordable Housing Policies and Procedures. The Ordinance Committee recommends that rental projects that provide 30% of the rental units as affordable to low income households and 70% at market be able to qualify for additional height. 
Mix of Uses for Projects Requesting Exception to Height

The Ordinance Committee recommends that the appropriate mix of land uses for a project to qualify for an exception to building height be as follows:
1. A building that is 100% residential must include 30% of the units as affordable ownership or include dedicated rental units (affordability TBD).
2. A mixed use building, with market commercial (not community priority use) and residential units must comply with #1 above for the units.  
3. A mixed use building that includes community priority non-residential square footage and units must also comply with #1 above for the residential unit component.  
Recommended Implementation Ordinance Provisions for Projects Exceeding 40/45 Feet in Height

Council Resolution 99-036 establishes the administrative procedures for processing a Community Priority Project.  The applicant must provide a Needs Assessment to make the finding that the proposed project meets a “present or projected need directly related to public health, safety or general welfare.”  The City Council then makes a preliminary and non-binding identification of community priority status for the project which allows the project to continue through the planning process.  Whether the project requires Planning Commission approval or not, the Planning Commission is the body required to make a recommendation to the Council for a Final Designation as a Community Priority Project.  Staff expects that a similar Council Resolution specific to allowing projects to exceed the established building height will be required to implement this potential charter amendment.
In response to a draft ordinance prepared by the City Attorney, the Ordinance Committee recommended the following provisions to implement the charter amendment should it be approved by the voters:
1. The City Council would grant a Special Use Permit (SUP) for a building containing a “Community Priority,” Affordable Housing, and/ or rental housing.
2. “Community Priority” would be defined for purposes of Charter Section 1506.
3. Definitions for “Affordable Housing” would reference the existing City Affordable Housing Policies and Procedures.
4. A process similar to the existing Measure E “Community Priority” designation process, i.e., it would involve a preliminary and final designation by the City Council, would be utilized. 
5. Designating rental projects or an “affordable” project which may exceed the 40 or 45-foot height limitation would require the Council to issue a determination that said project was affordable and that it qualified for an exemption to the Charter Section 1506 height limitation of 40 or 45 feet. 
6. A concept design review on the design and site planning from either ABR or HLC (depending on the location) would be required prior to the preliminary designation by City Council. 
7. That the following possible criteria be used by Council in deeming the project a Community Priority Project for purpose of exception to the building height (this would be in addition to the Council finding on the land use for purposes of exceed building height and in addition to any findings required of the project application):
· Quality Architecture and Design
· Substantial Open Space

· Variable Front Yard Setback

· Significant amount of habitable square footage of project that includes housing is dedicated to rental or affordable housing consistent with City housing programs, goals, and policies.

8. An exemption to the Charter height limitation could not be obtained for specially zoned areas – Upper State Street zoned SD-2, and for the Coastal Zone, SD-3, where a 45-foot height limit is the current zoned maximum height.
9.  A draft of the companion ordinance would accompany the voter materials and will have been introduced and possibly adopted by the Council prior to the election stating that it will not take effect until after the outcome of the election is determined. As an ordinance to amend the Zoning Ordinance (SBMC Title 28), the adoption of the Implementation Ordinance requires a super majority (five affirmative votes) of the City Council.

Building Heights Definition (SBMC Section 28.04.140)
Concerns have been expressed by staff and architects experienced at designing projects that a three story building with a sloping roof cannot be accommodated in a 40-foot height under the existing definition of building height (See Attachment 5, Building Sections).  The Ordinance Committee recommends changing the definition to recognize grade changes due to the topography of the downtown and flood control standards and to allow 3-story buildings with sloped roofs within 40 feet.  
The current definition of building heights is as follows:
The maximum vertical height of a building or structure at all points measured from natural or finished grade, whichever is lower.  Architectural elements that do not add floor area to a building, such as chimneys, vents, antennae, and towers, are not considered a part of the height of a building, but all portions of the roof are included.

The definition includes all roof areas up to the ridge line, and there are exemptions for architectural elements such as towers.  The ground level from which the height is measured is currently the lower of either the existing grade or new finished grade. This definition was discussed extensively in the Neighborhood Preservation Ordinance Update and it works very well for residential developments, both infill and in the hillside areas.  However, it does not work well for commercial and mixed use properties in the commercial areas where there are sloping sights, and flood control standards as well as preference for sloped roofs.  A new measuring point could reference the Base Flood Elevation (BFE) for projects located within a Flood Plain.
RECOMMENDATION:
Staff requests that Council give direction on whether to proceed with an alternative charter amendment and Implementation Ordinance.  If the decision is to proceed, staff requests direction on the affordability requirement for ownership units. 

Next Steps
1. Environmental Review - Staff would complete environmental review under CEQA and work with the City Attorney’s office on the draft companion ordinance.

2. Planning Commission Review - The Planning Commission would have public comment on the environmental document and make a recommendation to Council on the key components of the charter amendment and draft companion ordinance.

3. Council Hearing - Adoption of Environmental Review (assuming the project is a Negative or Mitigated Negative Declaration), approval of final language for charter amendment, and introduction of companion ordinance.

4. Council – Adoption of ordinance that would implement charter amendment provisions should the charter amendment pass.

5. Final charter language due to City Clerk by June 16, 2009

6. Election, November 3, 2009

BUDGET/FINANCIAL INFORMATION:

It is anticipated that the continued processing of the proposed charter amendment could be provided with existing staff resources. 
SUSTAINABILITY IMPACT:
The Council policy direction for PlanSB integrates a Sustainability Framework and Principles for Santa Barbara.  The principles directly address the key policy issues (or “drivers”) the community faces today and into the future.  These include issue areas with local, regional and global significance that affect both the guiding principles and the goals and policies.  The policy drivers include growth management, energy and climate change, community character, economy and fiscal health, and public health.  Public comment on the issue of building height has generated varying opinion on the sustainability effects of lowering heights.  
ATTACHMENTS:
1.
Draft Implementation Ordinance 
2. Finished Ordinance Committee Agendas, 12/16/09, 3/3/2009, 3/10/09
3. Minutes of ABR, HLC, and Planning Commission
4. Map of Existing Building Height Limit
5. Building Sections
PREPARED BY:
Beatriz E. Gularte, Project Planner

Bettie Weiss, City Planner
SUBMITTED BY:
Paul Casey, Community Development Director
APPROVED BY:

City Administrator's Office
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