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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE:
May 12, 2009
TO:
Mayor and Councilmembers

FROM:
Housing and Redevelopment Division, Community Development Department
SUBJECT:
Adoption Of Proposed Amendments To The Inclusionary Housing Ordinance
RECOMMENDATION:  That Council: 
A.
Adopt the findings attached to this Council Agenda Report in order to approve the Final Mitigated Negative Declaration (and related Mitigation Monitoring and Reporting Program) regarding the proposed amendments to the Inclusionary Housing Ordinance; and
B.
Adopt, by reading of title only, An Ordinance of the Council of the City of Santa Barbara Amending Title 28 of the Municipal Code to Revise Chapter 28.43 and Section 28.92.110 With Respect to Expanded Inclusionary Housing Requirements for Smaller Residential Projects Approved for Construction Within the City.

EXECUTIVE SUMMARY:

In September, 2008, Council acted to introduce the proposed amendments to the City’s Inclusionary Housing Ordinance (the “IHO”) discussed herein; however, based on comments from the public regarding the adequacy of the form of environmental review, Council postponed adoption of the amendments. Since then, additional environmental review has been conducted on the draft ordinance and the Planning Commission  reviewed the proposed amendments in accordance with the requirement of the state Planning and Zoning Act. Planning Commission recommended that Council not adopt these amendments, for reasons summarized in the discussion below.  

The most significant of the proposed amendments is to apply the Ordinance to all ownership housing projects of 2 or more units, rather than the current threshold of 10 or more units. Projects of 2 through 9 units would not be required to provide an inclusionary unit, but instead could opt to pay a pro-rated in-lieu fee of approximately $18,000 per unit.  
Staff continues to recommend that Council adopt the amendments to the Inclusionary Housing Ordinance. Although there have been upheavals in the economy since September that have shaken the housing development environment, the need to address the impacts of significantly smaller ownership projects, especially condo conversions, has not changed.   
BACKGROUND:

The City’s Inclusionary Housing Ordinance was first adopted in 2004. It requires that all residential ownership subdivisions of 10 or more units, whether new construction or condominium conversions, are required to provide 15 percent of the total units as “inclusionary units.” Apartments are exempt from the Ordinance because they are not subdivisions and may not be sold separately. Inclusionary units mandated by the Ordinance must be sold at prices affordable to “middle-income” households (households with incomes from 120% to 160% of the area median income). Developers are entitled to a density bonus for each required inclusionary unit. 

Threshold Number of Units: The Ordinance as adopted in 2004 does not apply to projects of less than 10 units. Some concerns have been expressed that smaller projects have impacts that the Ordinance does not address. Staff has noted the following comments at public hearings on the Ordinance amendments: 

· The majority of new ownership housing projects, both new construction and condominium conversions, have less than 10 units. 

· Many new ownership projects and condominium conversions with between 2 and 9 units have been approved since the Ordinance was adopted and more are in the development review process.
· The Ordinance findings state that new market-rate ownership housing increases demand for services provided by people who cannot afford housing in the City. These findings are just as true for new housing projects and condominium conversions with fewer than 10 units. 
History of Proposed Amendments: The City Council referred the scope of the IHO to the Council’s Housing Policy Steering Committee (HPSC) for consideration of possible changes to the Ordinance. The HPSC met twice, in April and May of 2007 and recommended several amendments, including: 
1) a 10% inclusionary requirement for projects of 2 through 9 units (double the amount proposed today); and 
2) increasing the inclusionary requirement from 15% to 20% in the Central Business District. 
In June 2007, the Planning Commission approved the recommendations of the HPSC and forwarded them to Council. 
In August, 2007, Council heard the recommendations of the HPSC and Planning Commission. Council decided that the two changes mentioned above should be considered as part of the Plan Santa Barbara process. Council chose instead to move forward with a scaled-back set of amendments to the IHO that would impose a 5% (instead of 10%) inclusionary requirement on projects with 2 through 9 units. This reduction would mean that projects with 2 through 9 units would not be required to provide inclusionary units, but would instead only be required to pay a pro-rated in-lieu fee or provide one inclusionary unit. This change would expedite the environmental review process of the proposed Ordinance amendments. 
In April 2008, the Ordinance Committee reviewed the Council recommendations and received public input. The Ordinance Committee added an exemption for the first unit in projects of 2 through 4 new units in order to exempt “mom and pop” (i.e., owner occupied) developers. In June 2008, Council accepted the recommendations of the Ordinance Committee and returned the matter to Ordinance Committee for drafting of amendments to the Ordinance. 
On September 30, 2008, on a 6-1 vote, Council accepted the amendments to the Inclusionary Housing Ordinance and introduced the revised Ordinance for subsequent adoption. These are the same amendments that are before Council today. The following week, the revised Ordinance was on Council’s Consent Calendar for adoption but was pulled when members of the public objected to the form the environmental review and asked that the final version of the ordinance be reviewed by the Planning Commission. Since then, on the advice of the City Attorney, further environmental review has been completed and the revised Ordinance has been considered by the Planning Commission. 

DISCUSSION:
Planning Commission Recommendation: On April 2, 2009, after reviewing and discussing the latest draft of the amendment, the Planning Commission recommended that Council not adopt the proposed changes at this time. The vote was 4-0 with 1 abstention. The majority agreed on the following reasons, as paraphrased and summarized by Housing Programs staff:
· There is no need to rush this, especially since housing development has slowed. It is better to look at these issues as part of the City’s General Plan Update process (PlanSB).

· This acts as a disincentive on new housing development and may actually stop some new projects by making them economically infeasible. We should look to providing incentives for affordable ownership and rental development rather than imposing a disincentive on the people who are trying to provide new housing.

The draft minutes from the Planning Commission action on this agenda item are attached as Attachment #3. The Planning Commission is scheduled to review, revise if necessary, and approve these minutes at their meeting of May 7, 2009.
Despite the recommendation of the Planning Commission, staff continues to recommend that Council adopt the amendments to the Ordinance. Although there have been upheavals in the economy since September that have shaken the development environment, the need to address the impacts of smaller ownership projects, especially condo conversions, has not changed. Approving these changes now would not affect the ability to explore further incentives for affordable housing through the Plan Santa Barbara process.
Summary of Proposed Amendments approved by Council in September:

1.
Lower the Threshold from 10-or-More Units to 2-or-More Units: In September 2008, the Council directed staff to prepare revisions to the IHO so that the IHO would apply to all ownership housing projects of 2 or more units, rather than the current threshold of 10 or more units. The required inclusionary percentage for projects of 2 through 9 units would be 5%. Projects of 2 through 9 units would not be required to provide an inclusionary unit, but instead could opt to pay a pro-rated in-lieu fee. Because there would be no absolute requirement for an inclusionary unit for these smaller projects, there would be no entitlement to a density bonus unit. 

In new construction projects of 2 through 4 units, the first unit would be exempt from the in-lieu fee requirement. This exemption is limited to new construction projects, and does not apply to condominium conversion projects or to residential land subdivisions into individual lots. 

2.
Expand the permissible uses of collected in-lieu fees:  This amendment would expand the allowable uses for collected in-lieu fees to include the City’s purchase and resale of middle and upper middle income affordable units that are in default in order to preserve the long-term affordability of such units. It would also permit the fees to be used to subsidize the creation of affordable middle and upper-middle housing. 

3.
Delay the payment due date for in-lieu fees for projects of 2 through 4 units: This amendment would also allow a developer to delay the payment due date until “prior to occupancy” rather than “prior to the building permit.” This would lessen the financial impact on these small projects, some of which are developed by “mom and pop” owners rather than professional developers. 

4.
Eliminate the reference to a lot-area modification. Under the existing IHO, all required inclusionary units receive a density bonus by entitlement. Because the increased number of units allowed on the site is mandated by the IHO, there is no lot area modification required. This change will simply clarify this point. [A density bonus “by right” applies only to inclusionary units required by the IHO, so it will continue to apply only to projects of 10 or more units.] As noted above, for projects fewer than 10 units, the recommended changes will not result in any required inclusionary units unless the project developer decides to provide a unit in lieu of paying a fee. Only the payment of a pro-rated in-lieu fee will be required.  
It is also important to note that the entitlement to density bonus units does not assure the developer that the Planning Commission will approve the project. If the Planning Commission believes the project is too large for the site, they may deny the project. The Planning Commission (and Council on appeal) retains its discretion to require that the market-rate unit sizes be reduced or other design changes be made to assure that the approved project is compatible in size, bulk and scale with its neighborhood.  

5.
Exempt Projects that provide at least 30% of the units as Affordable Upper-Middle Income Units from the Inclusionary Requirement: This change was in response to requests from employers who might wish to target the units to employees with incomes that are higher than middle income. It is not limited to employer-sponsored housing, though. There will be no density bonus by right for these units.  
CONCLUSION:
The proposed amendment ordinance was introduced by the City Council on May 5, 2009, by a six-to-one vote. Because these IHO amendments would involve changes to SBMC Title 28 (the “Zoning Ordinance”), Charter Section 1507 requires the affirmative votes of at least five Councilmembers for adoption. If the Council believes that these IHO amendments are an appropriate amendment to the City’s Zoning Ordinance, it should adopt the attached findings for the Final Mitigated Negative Declaration (along with the Mitigation Monitoring and Reporting Program) and move to adopt the revised amendments to the Inclusionary Housing Ordinance (SBMC Chapter 28.43) as shown in the ordinance draft attached hereto. . 
ATTACHMENT:
Negative Declaration Findings dated as of May 12, 2009
PREPARED BY:
Brian Bosse, Housing and Redevelopment Manager/SBF
SUBMITTED BY:
Paul Casey, Community Development Director 
APPROVED BY:

City Administrator's Office
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