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CITY OF SANTA BARBARA


ORDINANCE COMMITTEE REPORT

AGENDA DATE:
September 15, 2009
TO:
Ordinance Committee
FROM:
Planning Division, Community Development Department

SUBJECT:

Medical Cannabis Dispensary Ordinance Revision
RECOMMENDATION:
That the Ordinance Committee review the existing Medical Cannabis Dispensary Ordinance, discuss options, and provide direction to staff on potential revisions.
EXECUTIVE SUMMARY:

On July 28, 2009, the City Council referred the Medical Cannabis Dispensary Ordinance, SBMC Chapter 28.80, to the Ordinance Committee, with direction to review the ordinance, discuss options, and make recommendations to Council.  Several subject areas were specifically mentioned by the Council, and others have been added by staff, based on experience processing recent applications.  Each subject area is discussed briefly in this Ordinance Committee report. 
BACKGROUND:

On July 28, 2009, the City Council referred the Medical Cannabis Dispensary Ordinance to the Ordinance Committee, with direction to review the following nine subject areas, discuss options, and make recommendations to Council on revisions to the ordinance.
1. Police Department statistics surrounding the existing dispensaries in order to tighten up the ordinance;

2. Cap on the number of dispensaries per area or citywide;

3. Security requirements; 

4. Milpas Street recovery zone and how it interacts with the dispensaries; 

5. Locational requirements of dispensaries in proximity of schools and educational enterprises; 

6. Reducing the amortization period for nonconforming dispensaries;
7. Impacts on neighborhoods;
8. Re-establishing a moratorium or interim ordinance, and the applicability of new regulations to existing and pending dispensaries; and 

9. Information about neighboring jurisdictions’ medical cannabis regulations.
Additionally, based on recent experience processing Medical Cannabis Dispensary Permits (MCDPs) and recent public input, staff suggests that the Ordinance Committee  also discuss the following subject areas:
10. Criteria for Issuance;
11. Permit discretion given to the Staff Hearing Officer;
12. Whether permit decisions should be appealable to the City Council;
13. Allowing Dispensaries in the C-O and/or C-1 Zones.
14.
Full cost recovery for application review.
Known Medical Cannabis Dispensaries
The following is a summary of known medical cannabis dispensaries by category: 

PERMITTED BY CITY AND OPERATING
331 N. Milpas St. (compliance with approved permit is under investigation)
PERMIT APPROVED APPLICATIONS
500 N. Milpas St.

PENDING APPLICATIONS
631 Olive St.

Approved by Staff Hearing Officer, on appeal  to Planning Commission

741 Chapala St
Pending

2 W. Mission

Pending

234 E. Haley

Pending

302 E. Haley

Pending
826 De la Vina
Pending
NONCONFORMING 
These dispensaries were found to be legal under the City’s Interim Ordinance, and are allowed to remain in their current locations for three years from the effective date of the current ordinance (until April 25, 2011).  If they meet the locational requirements of the current ordinance, they can apply for a Medical Cannabis Dispensary Permit, otherwise they must close or obtain a City Zoning Variance.  See Subject #6 below.  A nonconforming status under investigation means that at the time of application, they were found to be nonconforming, but it is uncertain whether those conditions still exist. 
3128 State
Does not meet locational requirements, too close to MacKenzie Park
3516 State
Meets locational requirements (continuing legal Nonconforming status under investigation).
27 Parker Way
Does not meet locational requirements, but may qualify for a variance.  Too close to Moreton Bay Fig Tree Park, which is across US101.  (Nonconforming status under investigation)

100 E. Haley
Does not meet locational requirements, too close to Vera Cruz Park. (continuing legal Nonconforming status under investigation).
ILLEGALY OPERATING – The following are under investigation and enforcement:
2915 De la Vina 
(Currently the subject of a City Zoning Enforcement Action)
336 Anacapa

(Currently the subject of a City Zoning Enforcement Action)
There are other dispensaries that are currently under investigation by the Police Department.

DISCUSSION:
The current Medical Marijuana Dispensary ordinance includes locational requirements for permitted dispensaries.  They are allowed in the C-2 and C-M zones, as well as on Upper State Street, Milpas Street, and the Mesa, but not within 500 feet of schools, parks or another dispensary.  The ordinance’s operational requirements include: a security plan, cameras, floor plan, consumption prohibition within 200 feet, etc.  The existing ordinance does not place a cap on the number of dispensaries within the City or a limit on the hours of operation.
1.
Police Department Statistics
The Police Department staff will be present at the Ordinance Committee meeting to present crime statistics concerning existing dispensaries.
2. Cap on the Number of Dispensaries per Area
The Council discussed both a citywide cap and a cap per geographic area.  Currently, the areas (Downtown, Upper State, Milpas, Mesa) are not delineated by boundaries within the ordinance.  If the Ordinance Committee would like geographic area caps, staff will return with boundaries, to facilitate the discussion.  An alternative to a cap would be to increase the minimum distance between dispensaries from 500 feet (1 block).
3. Security Requirements
The existing ordinance, SBMC Chapter 28.80, has quite a number of security requirements, which seem adequate to staff; however, it may be appropriate to consider adding two additional requirements:  1) a limitation on the hours of operation, such as from 10 am to 7pm; and 2) a requirement that the security personnel be licensed by the State (Department of Consumer Affairs, Bureau of Security and Investigative Services).  Both of these requirements have been added as conditions of approval of recently approved dispensaries. 
The current ordinance requires a separate, secure area designated for dispensing cannabis.  A pending dispensary at 741 Chapala Street originally proposed a very open floor plan, with cannabis dispensing taking place at a counter in the general retail area, rather than a separate dispensing area.  The operator of this proposed dispensary operates several dispensaries of a similar configuration in the Los Angeles area, and according to them, has had no problems with security.  Staff would like the Ordinance Committee’s confirmation that a separate, secure dispensing area is appropriate.

4. Milpas Recovery Zone
The Milpas Recovery Zone is a proposal by the Milpas Action Task Force to create a space where those seeking recovery from substance abuse, mental illness and physical ailments can be free from negative illegal influences.  The area suggested by the Milpas Action Task Force is bounded by Milpas Street, the beach, Garden Street, and Gutierrez Street.  Although the City has agreed on the implementation of a Recovery Zone concept, definitive boundaries have not yet been determined.  Medical Cannabis Dispensaries could be excluded from the Recovery Zone.

5. Siting Requirements of Dispensary in Proximity to Schools and Parks

The current ordinance prohibits dispensaries within 500 feet of parks and schools (pre-schools, day care centers, colleges, universities, trade schools, and vocational schools are not considered “schools” under the existing ordinance).  This 500-foot radius could be increased, which would reduce the number of viable locations, perhaps severely, if the radius is much larger.  Pre-schools and day care centers were specifically excluded from this radius requirement since most attendees are in parental control during pick-up and drop-off.  At a Downtown Organization meeting, a representative of the SB School Board requested a limitation on dispensaries on or near safe routes to schools or around bus stops where school age children congregate.  One concern with more siting restrictions around private schools and day care centers is that such operations come and go, so a dispensary may start up, and later, a child care center is proposed.  Does the dispensary become nonconforming?

Additionally, the current ordinance does not contain a prohibition of dispensaries within a certain distance of residential zones.  Such a prohibition was discussed, but not recommended.  In recent hearings, concern was raised by the public about the proximity of dispensaries to residential zones.  Depending on the distance, this requirement could eliminate large portions of Milpas Street and Outer State Street from the areas where dispensaries are allowed.
6. Reducing the Amortization Period for Nonconforming Dispensaries
SBMC Chapter 28.80 allows dispensaries that were in compliance with the Interim Ordinance to continue operation for three years from the effective date of the current ordinance (April 25, 2008), under certain conditions.  Three years was considered reasonable by the Council in 2008, as it gave operators time to amortize their tenant improvement expenses.  Additionally, for those dispensaries that could be legalized, the three years gave adequate time to do so.  The nonconforming dispensaries must either get a Medical Cannabis Dispensary Permit or relocate before April 25, 2011 (about 19 months).  The Ordinance Committee could recommend a shorter amortization period.
7. Impacts on Neighborhoods
Staff has heard about the following types of neighborhood impacts from the public in meetings and correspondence:  loitering, such that passers-by or nearby business owners or residents are uncomfortable or fearful; smoking near dispensaries, either in public or in cars; marijuana odors (both from smoking and from the raw material); dispensary patients selling marijuana to non-patients (including children) outside the dispensary; robberies and violence.  The Police Department staff will discuss this issue at the Ordinance Committee hearing.
8.
Re-establishing an Interim Ordinance, and the applicability of new regulations to existing and pending dispensaries
After the issue of Medical Cannabis Dispensaries first arose in August 2007, the City passed an Interim Ordinance which prohibited the opening of new dispensaries for one year, while the permanent ordinance was being drafted.  We have a request to do this again, and depending on the extent of changes that the Council may be considering, it may be appropriate to impose a new moratorium/interim ordinance.

The subject of applicability of new regulations to existing and pending dispensaries must be addressed in the ordinance revision.  Normally, new regulations do not apply to existing, legal land uses, at least not without an appropriate amortization period.  For example, if a land use zone changes from industrial to residential, the industrial use is allowed to remain as long as certain criteria are met for not expanding the non-conforming use.  Another methodology is to allow an amortization period, similar to the current Medical Cannabis Dispensary Ordinance, which allows pre-existing, nonconforming dispensaries three years to seek approval of a MCDP under the current code, relocate, or close operations.  For pending dispensaries, any number of points in the process (building occupancy, building permit issuance, project approval, application completeness, etc.), could be the point at which the revised regulations would apply.
9.
Information about Neighboring Jurisdictions’ Medical Cannabis Regulations
Staff has researched neighboring jurisdictions on the South Coast, and found that virtually all jurisdictions (Lompoc, Santa Maria, Buellton, Solvang, Goleta, Carpinteria, Ventura, Oxnard, Camarillo and Guadalupe) have either an outright ban on dispensaries or a temporary moratorium on new dispensaries.  Both Goleta’s and Ventura’s moratoriums are to consider allowing dispensaries pursuant to an ordinance in the future.  It appears that the city and County of Santa Barbara are the only local jurisdictions that currently allow medical cannabis dispensaries.
10.
Criteria for Issuance
SBMC Chapter 28.80 establishes 13 criteria for issuance that must be considered by the decision making body in determining whether to grant or deny a dispensary permit.  After processing several dispensary permit applications, Staff believes that it is appropriate to revise or eliminate some of these criteria.
A. Criterion #2 requires that the location of the dispensary is not identified by the City Chief of Police as an area of high crime activity.  The Police Department has not currently identified any areas of high crime activity in the City, so the value of this criterion is questionable.  Staff recommends changing the language so that it can better reflect when the Police Department has concerns over criminal activity at the potential location of a dispensary.

B. Criterion #4 refers to “reporting requirements.”  This is a remnant from when the Ordinance contained language requiring periodic reporting or permit renewal.  Staff proposes to delete this phrase.
11.
Amount of discretion given to the Staff Hearing Officer
The Medical Cannabis Dispensary Permit is set up as a Performance Standard Permit (PSP), which is a discretionary action partway between a ministerial action (no discretion) and a Conditional Use Permit (total discretion).  A PSP allows the decision making body only a limited amount of discretion, and if the Criteria for Issuance are met, then the permit is approved.  This was done because it seemed that the location and operational requirements would prevent the type of neighborhood concerns that caused the drafting of the current ordinance.  It was to be the Staff Hearing Officer’s responsibility to review the project to ensure that the requirements were met, and to give the public a forum to speak to the project.  

Of the current 13 criteria for issuance, there are two criteria for issuance that give the decision making bodies some discretion:  #7 and #10.  Criterion #7 states, “…no significant nuisance issues or problems are anticipated…”  Criterion #10 states, “That the dispensary would not adversely affect the health, peace, or safety of persons living or working in the surrounding area…”  
A question that has arisen from the Staff Hearing Officer is:  how much discretion does the Staff Hearing Officer have to deny a dispensary permit, if all locational and operational requirements are met.  Staff would like to discuss this issue with the Ordinance Committee for possible amendments to these criteria.
12.
Lack of Appeal to City Council
The current ordinance allows the Staff Hearing Officer’s decision to be appealed to the Planning Commission, but the Planning Commission is the final review body. The Planning Commission’s decision cannot be appealed to City Council.  Planning Commissioners, appellants and some interested parties have questioned this lack of appeal rights, and Staff would appreciate a discussion of this subject by the Ordinance Committee.
13.
Allowing Dispensaries in the C-O and/or C-1 Zones
During the City Council meeting on July 28, 2009, several public speakers commented that Medical Cannabis Dispensaries should be located hear hospitals or in doctors’ offices, and that the current ordinance targets certain areas of the City for dispensaries.  Hospitals and doctors’ offices are located, for the most part, in the C-O Zone, which is centered around Cottage Hospital and the old St. Francis Hospital on East Micheltorena Street.  Staff does not believe that dispensaries should be located in the East Micheltorena C-O Zone, as it’s very small, is surrounded by residential uses, and the hospital is no longer in operation.  However, dispensaries could be found to be appropriate in the C-O Zone surrounding Cottage Hospital.  Additionally, perhaps dispensaries should be allowed in the C-1 zone (Coast Village Road), in order to have a more even distribution of dispensaries in the city.
14.
Full Cost Recovery for Application Processing
The City Council directed the Finance Committee to review a cost recovery fee, and staff would like the Ordinance Committee’s input on this issue as well.  Although several Councilmembers have expressed interest in fees that would recover the cost of all aspects of City involvement with dispensaries, including policing, staff does not believe that all such fees are lawful. However, it would be appropriate to charge full cost for application processing.  Currently, Planning Staff charges its hourly rate for application processing.  The current rate is $200/hr.  Planning Staff collects $2000 as a deposit (10 hrs) and charges additionally if the processing takes more than 10 hours of the case planner’s time.  There are several issues we would like the Ordinance Committee to discuss:  

A.
The other major participants in the review of Medical Cannabis Dispensaries are the Police Department and the Building & Safety Division.  We have not been charging the applicants for the time spent by these participants, but will do so from this point forward.  Another issue here is that we will be re-examining whether $200/hr represents the full hourly rate (including overhead), of the Community Development Department and Police Departments.  
B.
The appeal fees in the City are very low and only cover a small percentage of the costs involved with appeals.  Currently, appellants (usually neighbors) pay the appeal fee of $300.00, but we do not charge applicants the hourly fee.  Should the applicants be charged hourly for the time spent on an appeal?
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