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CITY OF SANTA BARBARA

INTEROFFICE MEMORANDUM

TO:
Mayor and City Council 

James L. Armstrong, City Administrator


Camerino Sanchez, Chief of Police


Paul Casey, Community Development Director

FROM:
Stephen P. Wiley, City Attorney

DATE:
November 12, 2009
SUBJECT:
Recent Legal Developments Regarding Medical Marijuana Dispensaries – Council Agenda Item - November 17, 2009 Council Meeting
A. Introduction. 

This memo is to provide the City Council with some background information regarding recent legal developments concerning the “Compassionate Use Act of 1996” (hereinafter “Prop 215.”) It is apparent to us that these developments could impact the dispensing and availability of medical marijuana within California in the future, particularly with respect to whether the over-the-counter “dispensary” model of providing medical marijuana to “qualified patients” will continue to be allowed by federal, state, and local law enforcement agencies.
Attached hereto are two newspaper articles about efforts in the city of Los Angeles to possibly move away from permitting the “dispensary” model as a permitted land use to that of only recognizing the legality of the “cooperative” (or “collective”) model for the shared cultivation and access to medical marijuana among members of such a cooperative or collective. These efforts appear to be a result of the August 2008 Compassionate Use Act of 1996 Guidelines issued by the Attorney General for the state of California. (copy attached.) This “cooperative/collective” model would involve a group of individuals who jointly cultivate marijuana on a fairly small scale and local basis and then provide it on a non-cash basis only to fellow cooperative/collective members who are either “qualified patients”  or a properly designated “primary caregiver” for such a patient. 
This possible shift to the “cooperative/collective” approach is apparently a result of several recent court decisions concerning Prop 215 which rely heavily on the Attorney General’s Guidelines and their detailed analysis of the intent of Prop 215 [including the state statutes enacted in 2003 implementing Prop 215 commonly known as “SB 420,” (Health & Safety Code sections 11362.7 through 11362.9.)] Two very recent California Court of Appeal decisions, in particular, People v. Hochanadel 98 Cal.Rptr.3d 347 (decided August 18, 2009) and City of Claremont v. Kruse 100 Cal.Rptr.3d 1 (decided August 27, 2009), indicate that the retail over-the-counter mode of dispensing medical marijuana is not permitted by state law or Prop 215 and that nothing in Prop 215 or SB 420 requires a city to permit dispensaries. Consequently, as these newspaper articles mention, several law enforcement agencies in California, particularly within Los Angeles County (such as the LAPD, the LA County District Attorney, and the Los Angeles City Attorney), appear poised to prosecute dispensary operators who retail medical marijuana, particularly those who are doing so on a for-profit basis. According to the attached New York Times article, the San Diego County District Attorney is also considering such criminal prosecutions. 
The following is a summary of the Attorney General Guidelines, especially concerning how the Attorney General’s office views the dispensary model versus the “collective/cooperative” model of providing medical marijuana to those persons who are “qualified patients.”

B. The SB 420 Implementation Statutes and the August 2008 State Attorney General Guidelines.  
As mentioned, in August 2008, the California Attorney General’s office issued guidelines to explain how Prop 215 and SB 420 should be interpreted and implemented – hereinafter referred to as the “Attorney General Guidelines” – copy attached. As stated in the Guidelines, their main purpose is to “help patients and primary caregivers understand how they may cultivate, transport, possess, and use medical marijuana under California law.” However, a secondary purpose of the Guidelines is also to “help law enforcement agencies perform their duties effectively and in accordance with California law.” 

Among other things, the Attorney General’s Guidelines focus on a key portion of the SB 420 legislation - Health & Safety Code Section 11362.765. This section provides generally for an immunity from criminal prosecution to any “qualified patient” or any “primary caregiver” who possesses or uses medical marijuana in accordance with Prop 215 and SB 420. However, significantly, the Guidelines also refer specifically to and emphasize the language of subparagraph (a) of section 11362.765 which provides as follows:

“However, nothing in this section shall authorize the individual to smoke or otherwise consume marijuana unless otherwise authorized by this article (i.e., SB 420), nor shall anything in this section authorize any individual or group to cultivate or distribute marijuana for profit.” (emphasis added.)

In addition, in explaining the SB 420 distinction between permissible ways to “cultivate” and “distribute” medical marijuana and the criminal distribution of marijuana, the Attorney General Guidelines also stress the importance of subparagraph (c) of Health & Safety Code section 11362.765 which allows a “primary caregiver” to recoup only his or her expenses. This provision reads as follows: 

“(c) A primary caregiver who receives compensation for actual expenses, including reasonable compensation incurred for services provided to an eligible qualified patient or person with an identification card to enable that person to use marijuana under this article, or for payment for out-of-pocket expenses incurred in providing those services, or both, shall not, on the sole basis of that fact, be subject to prosecution or punishment …”
Furthermore, in explaining the intentionally narrow definition of a “primary caregiver” under Prop 215, the Guidelines point out that, in order to be truly a “primary caregiver” under the law, a person must be expressly designated in writing as such and must be a medical professional or must consistently provide for the health, safety, or housing of a “qualified patient.” Thus, the Attorney General Guidelines pointedly note that “someone who merely maintains a source of marijuana does not automatically become the party who has consistently assumed responsibility for the housing, health or safety of that purchaser” as is expressly required by SB 420. This point appears directed particularly at those dispensary operators who commonly allow a qualified patient to designate that operator as their “primary caregiver” merely by checking a box on a form used in connection with the sale (apparently) of medical marijuana at a retail storefront dispensary. 
Finally, the Attorney General Guidelines explain the corporate legal forms of association known as “cooperatives” and “collectives” and express their view, under Prop 215 and SB 420, that a cooperative/collective model for distributing medical marijuana is probably the only method of acquiring and dispensing  marijuana which does not constitute a criminal operation. And, they further indicate that, for a group of patients and caregivers to form a “cooperative” or “collective,” the individuals involved “… must file articles of incorporation with the State and conduct its business for the mutual benefit of its members” and must “be properly organized and registered as such a corporation under the Corporations or Food and Agriculture Code.” 
However, probably the most telling indication in the Attorney General Guidelines which distinguishes the day-to-day operation of a proper and legal medical marijuana cooperative/collective from the currently ubiquitous medical marijuana retail “dispensary” model are the Attorney General Guidelines numbered 4, 5, and 6. These guidelines provide the following: 

“4. Collectives Should Acquire, Possess, and Distribute Only Lawfully Cultivated Marijuana:  Collectives and cooperatives should acquire marijuana only from their constituent members, because only marijuana grown by a qualified patient or his or her primary caregiver may lawfully be transported by, or distributed to, other members of a collective or cooperative. (§§ 11362.765, 11362.775.)  The collective or cooperative may then allocate it to other members of the group.  Nothing allows marijuana to be purchased from outside the collective or cooperative for distribution to its members. Instead, the cycle should be a closed-circuit of marijuana cultivation and consumption with no purchases or sales to or from non-members. To help prevent diversion of medical marijuana to non-medical markets, collectives and cooperatives should document each member’s contribution of labor, resources, or money to the enterprise. They also should track and record the source of their marijuana.

5.  Distribution and Sales to Non-Members are Prohibited: State law allows primary caregivers to be reimbursed for certain services (including marijuana cultivation), but nothing allows individuals or groups to sell or distribute marijuana to non-members.  Accordingly, a collective or cooperative may not distribute medial marijuana to any person who is not a member in good standing of the organization. A dispensing collective or cooperative may credit its members for marijuana they provide to the collective, which it may then allocate to other members.  (§ 11362.765(c)). Members also may reimburse the collective or cooperative for marijuana that has been allocated to them.  Any monetary reimbursement that members provide to the collective or cooperative should only be an amount necessary to cover overhead costs and operating expenses.

6.  Permissible Reimbursements and Allocations: Marijuana grown at a collective or cooperative for medical purposes may be:

a).  Provided free to qualified patients and primary caregivers who are members of the collective or cooperative;

b.)  Provided in exchange for services rendered to the entity;

c.)  Allocated based on fees that are reasonably calculated to cover overhead costs and operating expenses; or

d.)  Any combination of the above.”

C. Conclusion. 
It is apparent that, with several years now of interpreting and applying the SB 420 statutes intended to implement Prop 215, the State judicial system, with some recent assistance from the State Attorney General’s Office, is in the process of definitively interpreting and applying Prop 215 and SB 420. This is resulting in published court decisions which set binding legal precedents. These decisions will undoubtedly have the effect of furthering our understanding of what was intended by Prop 215 and how it can actually allow “qualified patients” to obtain marijuana locally for their medical needs from a “primary caregiver” and to do so in a manner that does not violate state and federal criminal laws. 
At this point, it appears that the retail “dispensary” model may not withstand legal scrutiny and may result in criminal prosecutions of dispensary owners and operators. For this reason, the City Council may want to clearly understand and discuss the potential significance of these legal developments in connection with the Council’s desire to re-consider the parameters of the City’s April 2008 zoning ordinance which established a City zoning permit process for medical marijuana dispensaries. 

Please contact the City Attorney’s office if you have any questions concerning this background information or if you need anything further from the City Attorney’s office regarding this subject. 
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