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MEMORANDUM OF UNDERSTANDING 

FOR 

ALLOCATION OF DISASTER RECOVERY INITIATIVE FUNDS FOR EMERGENCY RELOCATION OF SAN PEDRO CREEK SEWER LINE

THIS MEMORANDUM OF UNDERSTANDING FOR ALLOCATION OF DISASTER RECOVERY INITIATIVE FUNDS FOR EMERGENCY RELOCATION OF SAN PEDRO CREEK SEWER LINE (this “Agreement”), dated for reference purposes as of this ____ day of ________________, 2010, is made and entered into by and between the GOLETA SANITARY DISTRICT, a public agency (the “District”), and the City of Santa Barbara, a municipal corporation (the “City”).  

Recitals
A. The District, the City and the City of Goleta are parties to that certain Memorandum of Understanding for Emergency Relocation of San Pedro Creek Sewer Line dated as of November 6, 2010 (the “Original MOU”).
B. The Original MOU provides for the relocation of the District’s sewer line which crosses San Pedro Creek near the intersection of Hollister Avenue and Fairview Avenue in the City of Santa Barbara in order to address emergency flooding concerns associated with the Gap Fire (the “Relocation Project”).
C. Pursuant to the Original MOU, the costs associated with the Relocation Project were paid forty-nine percent (49%) by the District and fifty-one percent (51%) by the City. 

D. The Financial Assistance Division of the State of California’s Department of Housing and Community Development has made available 2008 Disaster Recovery Initiative funds (“DRI Funds”) through its Community Development Block Grant Program.  The 2008 DRI Funds are currently available to the City as a jurisdiction directly impacted by the Gap Fire pursuant to a federal major disaster declaration issued by President Bush in 2008.

E. The City is in the process of applying for DRI Funds to cover the cost of the Relocation Project.

F. The parties desire to set forth herein the terms of their agreement with respect to the allocation between the City and the District of any DRI Funds received by the City. 

NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the District and the City agree as follows:

1. Application for DRI Funds.

The City agrees to complete and file an application for the DRI Funds to cover the cost of the Relocation Project.  The District agrees to fully cooperate with the City in connection with the application process.

2. Allocation of DRI Funds.  

Any DRI Funds received in connection with the Relocation Project shall be paid forty-nine percent (49%) to the District and fifty-one percent (51%) to the City.  The City shall promptly remit to the District the District’s forty-nine percent (49%) share of any DRI Funds which the City receives.   

3. Miscellaneous. 

3.1 Partial Invalidity

If any term or provision of this Agreement or the application thereof to any person or circumstance shall, to any extent, be invalid or unenforceable, the remainder of this Agreement, or the application of such term or provision to persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby, and each remaining term and provision of this Agreement shall be valid and enforced to the fullest extent permitted by law.  
3.2 Waivers

No waiver of any breach of any covenant or provision herein shall be deemed a waiver of any preceding or succeeding breach thereof, or of any other covenant or provision herein contained.  No extension of time for the performance of any obligation or act shall be deemed an extension of the time for the performance of any other obligation or act.
3.3 Successors and Assigns

This Agreement shall be binding upon and shall inure to the benefit of the permitted successors and assigns of the parties hereto.

3.4 Professional Fees

In the event of any action or suit arising in connection with the enforcement or interpretation of any of the covenants or provisions of this Agreement or the validity thereof, the prevailing party shall be entitled to recover all costs and expenses of the action or suit, including actual attorneys' fees, accounting fees and any other professional fees incurred in connection therewith.  

3.5 Entire Agreement/Amendments

This Agreement (including all exhibits attached hereto) is the final expression of and contains the entire agreement between the parties with respect to the subject matter hereof and supersedes all prior agreements and understandings with respect thereto. This Agreement may not be modified, changed, supplemented or terminated, nor may any obligations hereunder be waived, except by a written instrument signed by the party both the City and the District.  The parties do not intend to confer any benefit hereunder on any person, firm or corporation other than the parties hereto.  The City and the District acknowledge that they are parties to that certain Agreement for Expansion of the Goleta Sanitary District Sewage Disposal Treatment Plant Facilities dated November 28, 1960, as amended (the “1960 Agreement”).  Nothing in this Agreement shall be deemed to amend the terms of the 1960 Agreement.

3.6 Time of Essence

The parties hereby acknowledge and agree that time is strictly of the essence with respect to each and every term, condition, obligation and provision hereof and that failure to timely perform any of the terms, conditions, obligations or provisions hereof by any party shall constitute a material breach of and a noncurable (but waivable) default under this Agreement by the party so failing to perform.
3.7 Construction

Headings at the beginning of each paragraph and subparagraph are solely for the convenience of the parties and are not a part of this Agreement.  Whenever required by the context of this Agreement, the singular shall include the plural and the masculine shall include the feminine and vice versa.  This Agreement shall not be construed as if it had been prepared by one of the parties, but rather as if all parties had prepared the same.  Unless otherwise indicated, all references herein to sections and paragraphs are to this Agreement.  All exhibits referred to in this Agreement are attached and incorporated by this reference. 

3.8 Governing Law

The parties agree that this Agreement shall be governed by, interpreted under, and construed and enforced in accordance with the laws of the United States of America and the State of California.  In any action arising in connection with this Agreement, venue shall be in the County of Santa Barbara, State of California, United States of America. 

3.9 Counterparts

This Agreement may be executed in any number of counterparts, each of which shall be deemed to be an original, but all of which together shall constitute one and the same instrument. In the event executed copies of this Agreement are provided by one party to the other by facsimile transmission, the original copies shall be sent by the 
signing party to the other parties as soon as reasonably feasible, and pending the receipt thereof, the facsimile copies and the signatures thereon shall for all purposes be treated as originals.

3.10 Further Assurances

The parties agree to take such actions and execute such documents as may be reasonably required to carry out the intent of this Agreement.

3.11 Notices 
Any notices permitted or required hereunder shall be in writing and shall be (a) given by personal delivery, (b) mailed by certified or registered mail, postage prepaid, return receipt requested, (c) sent by reputable overnight delivery service (e.g., UPS, Federal Express, DHL or Airborne), or (d) sent by facsimile transmission to the party at the address or facsimile number set forth below for such party.

	To District:


Goleta Sanitary District

Attn: General Manager

One William Moffett Place

Goleta, CA 93117

FAX:  (805) 964-3583
	To City:


City of Santa Barbara

Attn: City Administrator

735 Anacapa Street, 

Santa Barbara, CA 93101

FAX:  (805) 564-5475


Any party may change its address or facsimile number for notice purposes by giving notice of such change in the manner set forth above.
IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date(s) set forth below.

	GOLETA SANITARY DISTRICT

By:  ______________________________

        Kamil S. Azoury, General Manager
APPROVED AS TO FORM:  

By:  ______________________________

        Richard G. Battles 

        District Legal Counsel

Dated:  _____________________, 2010

	CITY OF SANTA BARBARA

By:  _______________________________

        Karen Ramsdell,  Airport Director

ATTEST:

By:  ______________________________

        Cynthia M. Rodriguez, CMC

        City Clerk of Services Manager

APPROVED AS TO FORM:

Stephen P. Wiley

City Attorney

By:  ______________________________

        _________________________,

        Assistant City Attorney

Dated:  _____________________, 2010
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