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AGENDA DATE: August 17, 2010 
 
TO: Mayor and Councilmembers 
 
FROM: Planning Division, Community Development Department 
 
SUBJECT: Appeal Of The Planning Commission Denial Of Modification 

Requests For 401 ½ Old Coast Highway 
 
RECOMMENDATION:   
 
That Council deny the appeal and uphold the decision of the Planning Commission to 
deny two Modifications to allow the conversion of an office/storage building to 
residential use within a required setback and the required building separation between 
residential units.  
 
EXECUTIVE SUMMARY: 
 
On April 21, 2010, the Staff Hearing Officer (SHO) held a public hearing and denied a 
request to permit alterations, additions, and change of use to portions of an existing 
building located within the required ten-foot (10’) interior setback.  That decision was 
appealed by the applicant. On June 10, 2010, the Planning Commission held a public 
hearing and denied the appeal, upholding the decision of the Staff Hearing Officer. This is 
an appeal by the applicant of the Planning Commission action (see appeal letter, 
Attachment 1). 
 
DISCUSSION: 
 
Project Description 
The 7,117 square foot project site is currently developed with two single-family 
residences and 1,106 square feet of residential area, although the permit record is for 
commercial space (see Attachment 2).  The required modifications would reduce the 
size of the building and legalize the conversion of the existing building to a third 
residential unit. This would result in a duplex and a single-family residence with one 
covered and five uncovered parking spaces on the site. The discretionary applications 
required for this project are Zoning Code Modifications to permit alterations, additions, 
and change of use to an existing building located within the required ten-foot (10’) 
interior setback and for reduction of the required ten-foot (10’) building separation 
between residential units, and approval by the Architectural Board of Review (ABR). 
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Permit History 
A single-family residence and carport were originally constructed on the site in 1956. In 
February 1960, a variance was approved by the Planning Commission to allow an 
electronic research laboratory to operate in the C-1 zone (the parcel was subsequently 
rezoned from C-1 to C-P/R-2). A permit was issued in 1960 for a 950-square-foot 
addition to the existing residence, to enclose the carport, and to convert all buildings at 
401 ½ Old Coast Highway to an electronic research laboratory as a commercial use and 
occupancy. By 1979, however, the original residence was converted back to a 
residential use as shown in a Zoning Information Report (ZIR), which indicates there 
was a single-family dwelling with storage room behind that dwelling, and a detached 
carport/storage building on the site. 
In June 1982, two Modifications were approved to convert the detached carport to a 
second residential unit. The Modifications were necessary to allow four uncovered 
parking spaces instead of the required four covered spaces and to permit the new 
residential unit at 470 square feet instead of the required 720 square feet, which was 
the minimum unit size at the time. 
In May 1985, a ZIR indicates two dwelling units on site and an attached 
office/workshop. 
In June 2007, a permit was issued to the current property owner to abate “as-built” 
plumbing work in the bathroom located in the rear storage room.  Plans submitted by 
the owner show two residential units on-site with an attached office/storage area at the 
rear of the larger dwelling. 
Enforcement 
In October 2008, in conjunction with the SBPD’s Operation Gator Roll and as a result of 
an arrest made at this location during Gator Roll, an enforcement case (ENF2008-
01303) was created on this property for the creation of illegal dwelling units out of the 
rear office/storage area, and for the recent roof and window alterations accomplished 
without a building permit. In January 2009, a 30-day warning letter to the owner was 
issued and in March 2009, an Administrative Citation was issued for these violations. 
The owner appealed the Administrative Citation, and an appeal hearing was scheduled 
for May 2009.  Prior to the appeal hearing, the Chief Building Official dismissed the 
Administrative Citation, and referred the enforcement case to the City Attorney’s office. 
In October 2009, the City Attorney’s office and the property owner’s prior legal counsel 
signed a settlement proposal detailing expectations and necessary steps for abatement 
of the building and zoning code violations on the property. The negotiated solution 
allowed the owner to apply for the necessary Modifications and subsequent building 
permits in an effort to legalize many of the “as-built” conditions on the property. If the 
code violations are not addressed through the permitting process, the City Attorney’s 
Office is prepared to re-initiate its code enforcement efforts.  Staff has also suggested 
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abatement of the current code violations by returning the rear portion of the building to 
its legal use as office/storage. 

Between October 2009 and April 2010, City staff worked with the applicant to develop a 
complete application for review by the ABR and SHO. The applicant contends that this 
area has been used as a residential unit for at least 25 years, and that he has been 
renting it to tenants participating in the Section 8 Housing Choice Voucher Program 
since 2003. 

Zoning Ordinance Requirements 
Based on the permit history, the City recognizes only two legal residential units on site, 
with an attached office/storage building in the rear and four uncovered parking spaces. 
In order to legalize a third residential unit, the project must satisfy the Zoning 
Ordinance’s density, open yard, covered parking, setback, and building separation 
requirements.  
The site’s dual zoning of C-P (Restricted Commercial) and R-2 (Two-Family Residence) 
allows for the density and open yard requirements of the R-4 (Multi-Family Residence) 
Zone. The proposed project meets those density and open-yard requirements. 
The proposed project, which involves the conversion of office/storage area to a third 
residential unit, requires two Modification approvals. One is for the interior (rear) 
setback, the other for the lack of the required building separation. All other zoning 
requirements have otherwise been met. 

Setbacks 
The property is zoned C-P/R-2 and is adjacent to residentially-zoned property at the 
rear.  Pursuant to Santa Barbara Municipal Code (SBMC) §28.54.060, the rear setback 
requirement is ten feet or one-half the building height, whichever is greater. However, 
the storage/office area is built right on the northern and eastern property lines and is 
non-conforming to both the ten-foot rear and six-foot interior setbacks. The applicant is 
proposing to demolish 150 square feet of floor area currently within the required six-foot 
interior setback on the eastern property line. The 420-square-foot portion of the building 
within the ten-foot rear setback will be maintained and converted as part of the new 
residential unit. The conversion of that portion of the building within the setback requires 
a Modification approval. 
It is the applicant’s position that the Modification approval will allow for the continued 
use of a residential unit in its long-term location, that the floor area already exists within 
the setback, and that re-use of the floor area for residential purposes is “green,” and 
consistent with the City’s General Plan. The applicant also states that the proposed site 
improvements include landscaping and outdoor amenities, which will enhance the living 
conditions for the two existing residential units, as well. 
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It is staff’s position that the purpose and intent of setback requirements is to provide an 
area of separation between living spaces and property lines for quality of life associated 
with air circulation, light, and outdoor living space immediately adjacent to the unit.  It is 
staff’s practice to review an ”as-built” proposal as though it were new development, and 
as a result, without any presumption which favors non-conformers, and that residential 
design and amenities should be provided as required under the Zoning Ordinance, 
regardless of its prior illegal use as a residential unit however longstanding. 

Building Separation 
The second Modification which the Appellant/Applicant has requested is related to the 
Code required building separation. SBMC §28.21.070 requires a ten-foot separation 
between one-story residential units.  The existing office/storage room is located five feet 
from the detached residential unit. Therefore, a Modification from the building 
separation standard is required in order to convert the office/storage room to a 
residential unit.  
In an effort to reduce the number of Modifications requested for the project, at one point 
the applicant proposed to attach the two buildings, thereby eliminating the separation 
requirement. That proposal received unfavorable comments from the ABR due to the 
difference in roof height and pitch.  The applicant agreed that the roof connection was 
awkward but stated that the construction of a continuous roof structure to create a 
triplex would exceed the costs he wished to invest in the proposed new unit. The 
applicant’s position is that the buildings exist on site in their current locations and that 
the proposed change of use does not change that condition. 
Staff’s position is that the intent of building separation, like setbacks, is to buffer impacts 
associated with residential units’ proximity to one another, and to allow adequate light 
and air between units.  This is a particularly important consideration for residential units. 
Design Review 
The ABR reviewed the project on several occasions.  On March 22, 2010, the ABR 
found the proposal did not result in quality residential design, lacked appropriate amount 
of open space and landscaping, and unanimously denied the project without prejudice 
to the applicant proposing a significant re-design. This decision was not appealed by the 
applicant. Any future exterior changes on this property would require review and 
approval by the ABR. 
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Staff Hearing Officer 
On April 21, 2010, the SHO held a public hearing and denied the project, finding that the 
setback Modification was neither consistent with the purposes and intent of the Zoning 
Ordinance nor necessary to secure an appropriate improvement on the lot (Attachment 
3). The SHO stated that a conforming design should be explored that provides 
separation from property lines, open air space, adequate private outdoor living space, 
proper lighting for the unit, and to meet the ABR’s criteria for new dwelling units. The 
applicant appealed the SHO’s decision to the Planning Commission. 
The Modification request for building separation was added to this application due to a 
project redesign following the SHO decision. 
 
Planning Commission 
On June 10, 2010, the Planning Commission held a public hearing and voted 5 to 0 to 
deny the appeal without prejudice, (Attachments 4 and 5), and upheld the decision of 
the SHO, making the following findings regarding the two requested Modifications:  
 

Rear Setback Modification 
The rear setback Modification is not consistent with the purposes and intent of 
the Zoning Ordinance.  The proposed location of the third residential unit does 
not provide separation between the residential unit and the property lines. This 
prevents the necessary separation between the proposed use and the uses on 
adjacent parcel.  Furthermore, the rear setback Modification is not necessary to 
secure an appropriate improvement on the lot.  A conforming design that 
provides separation from property lines and residential units, open air space, 
landscaping, adequate private outdoor living space, and proper lighting for 
residential living areas that would meet the ABR’s criteria for new dwelling units, 
should be proposed. 
 
Building Separation Modification 
The building separation Modification is not consistent with the purposes and 
intent of the Zoning Ordinance.  The proposed location of the third residential 
unit does not provide the required separation between the proposed residential 
units on the site.  The proposed building separation Modification is not 
necessary to secure an appropriate improvement on the lot.  A conforming 
design that provides the required separation between the proposed dwelling 
units should be proposed. 

Although the Commission felt the site had potential for development, it was determined 
that this was not the appropriate project for modifications, nor did it offer adequate 
community benefit.   
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APPEAL ISSUES: 

The applicant and his architect provide several justifications to approve the requested 
Modifications to allow the “as-built” residential unit (see Attachment 3).  For the most 
part, staff agrees that it could be appropriate to have a third residential unit on this 
property, and that re-using an existing building may be desirable. However, staff does 
not support the proposed configuration of the residential unit directly on the property line 
and within five feet of a neighboring residential unit. Staff believes that a smaller 
residential unit could be constructed, re-using most of the existing building. 
The applicant has stated that he is not interested in a smaller unit and contends that 
larger units are in demand for Section 8 Choice Voucher Program. The Section 8 
program, administered by the Housing Authority of the City of Santa Barbara, allows a 
tenant to pay 30% of their income for rent and utilities and federal funds are paid to the 
landlord to make up the difference between the tenant’s share and the “Fair Market 
Rent” as determined by HUD. According to the Housing Authority, studios and one-
bedroom units are in the highest demand by Section 8 participants.  
Although staff appreciates the property owner’s intention of renting to participants of the 
Section 8 Program, participation in that program is voluntary and does not mandate that 
the City grant relief from development standards.  
The applicant also requests that the City recognize that the “as-built” unit has provided 
an affordable housing opportunity for the community and that a denial of the project 
could result in returning the unit to commercial use, which would not be compatible with 
the residential units on site.  The applicant also asserts that project approval will result 
in an upgrade to the entire site which would be a benefit to all units and the 
neighborhood. It is staff’s position that the same upgrades could occur with approval of 
a smaller third unit on the site. 

CONCLUSION: 

Staff understands that the subject site’s zoning could allow three units and generally 
supports opportunities to provide rental housing for the community. However, staff, the 
ABR, and Planning Commission expect a certain level of quality for new housing 
development that the proposed project does not provide. Staff does not support the 
proposed configuration of the residential unit directly on the property line and within five 
feet of a neighboring residential unit.  Staff has met with the applicant on numerous 
occasions and suggested that a smaller unit be constructed to provide an adequate 
setback from the property line and create an area that could be used as outdoor living 
space for the occupants.   
 
Note: The project plans dated 02/12/10 and additional information submitted by the 
applicant are available for public review in the City Clerk’s Office. 
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ATTACHMENTS: 1. Appeal Letter dated June 12, 2010 

2. Site Plan 
3. Planning Commission Staff Report w/attachments – June 3,         
2010 
4. Planning Commission Minutes – June 10, 2010 
5. Planning Commission Resolution No. 005-10 

  
  
PREPARED BY: Roxanne Milazzo, Associate Planner 
 
SUBMITTED BY: Paul Casey, Assistant City Administrator/ 

Community Development  
 
APPROVED BY:  City Administrator's Office 
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