RESOLUTON NO._______

A RESOLUTION OF THE COUNCIL OF THE CITY OF SANTA BARBARA MAKING A DECISION AND EXPRESSING CERTAIN FINDINGS CONCERNING AN APPEAL FROM A DECISION OF THE CITY PLANNING COMMISSION REGARDING AN APPLICATION FOR A MEDICAL MARIJUANA DISPENSARY PERMIT FOR A STOREFRONT DISPENSARY LOCATED AT 2915 DE LA VINA STREET PURSUANT TO THE REQUIREMENTS OF SANTA BARBARA MUNICIPAL CODE CHAPTER 28.80
WHEREAS, the City of Santa Barbara Planning Commission held a duly noticed appeal hearing on February 3, 2011 concerning the application by Patrick Fourmy (hereinafter the “Applicant”)  for a City issued zoning permit to operate a storefront collective medical marijuana dispensary called the “Compassion Center of Santa Barbara County” located at 2915 De La Vina Street, APN 051-202-007, real property within the City which is zoned in the C-2 and SD-2 zones, with a General Plan designation of general commerce/buffer (City Application MST2009-00497);
WHEREAS, the proposed “Compassion Center” storefront medical marijuana dispensary project involved an application to permit an existing Medical Marijuana Storefront Dispensary within a 1,060 square foot commercial building located at 2915 De la Vina Street under the authority of Santa Barbara Municipal Code Chapter 28.80 which application had originally been heard and denied by the City’s Staff Hearing Officer on December 15, 2010 under the initial discretionary review processes of SBMC Chapter 28.80;  

WHEREAS, since the City zoning application required for this dispensary permit project is a Medical Marijuana Storefront Collective Dispensary Permit (SBMC §28.80.030), the City Environmental Analyst has determined that the project is exempt from further environmental review pursuant to the California Environmental Quality Guidelines Section 15301 (Existing Facility);
WHEREAS, the Applicant and his attorney were present at the February 3, 2011, Planning Commission appeal hearing and they were allowed the opportunity to make a comprehensive oral and video presentation to the Planning Commission in support of and to explain the Application and why it should not have been denied by the City’s Staff Hearing Officer on December 15, 2010;
WHEREAS, upon the conclusion of the Planning Commission’s hearing regarding Mr. Fourmy’s appeal of the Staff Hearing Officer decision, the Planning Commission voted to deny his appeal and it directed staff to prepare the appropriate written Commission findings for denial;
WHEREAS, the City Planning Commission adopted a resolution containing appropriate and sufficient findings to support the denial of the Applicant’s appeal as City Planning Commission Resolution No. 001-11 which Resolution was approved at the Commission meeting of March 3, 2011;
WHEREAS, the Applicant filed a timely appeal of the Planning Commission’s decision on his Application to the Santa Barbara City Council in accordance with SBMC Chapter 28.80; and
WHEREAS, after a duly noticed site visit to 2915 De La Vina and after inspecting the proposed dispensary location and its method of operation on April 11, 2011, on April 12, 2010, the City Council conducted a public hearing at a regularly scheduled City Council meeting on the appeal filed by Patrick Fourmy of the City Planning Commission’s denial of his application for a dispensary permit pursuant to SBMC Chapter 28.80; at the conclusion of the Council appeal hearing, the City Council voted five votes to two votes to deny the Applicant’s appeal.
NOW THEREFORE, the Council of the City of Santa Barbara finds, determines, decides and resolves as follows:

I.
Each of the above-stated recitals are true and correct and they fully and accurately reflect the record of the City’s proceedings concerning this Appeal and the Fourmy Application and the determinations and considerations which went into the Planning Commission’s and, thereafter, the City Council’s decision to deny the appeal and to decline to issue a City permit for the storefront dispensary as requested by the Applicant. These recitals also appropriately describe the scope of the City’s review of the 2915 De La Vina Street Application and Project, in particular, the detailed review by the Planning Commission and the City Council (both with respect to individual Commission and Council members and the City collectively) which has been conducted with respect to the Fourmy Application since the time the original Application was filed with the City.

II.
The City Council denies Mr. Fourmy’s appeal and upholds the decision of the City Planning Commission to not issue the requested storefront dispensary permit under SBMC Chapter 28.80 based on the following evidentiary findings and following land use determinations and considerations:

a. The City Council agrees with the findings made by the Planning Commission on this Application with respect to this Applicant as such findings are expressed in Planning Commission Resolution No. 001-11 and the Commission’s denial of the Applicant’s appeal and, as a result, the Council hereby adopts and endorses those Commission findings. 

b. The City Council believes that the Applicant may have engaged in the improper operation of a storefront collective medical marijuana dispensary at 2915 De La Vina Street in violation of Santa Barbara Municipal Chapter 28.80 after the Applicant’s dispensary storefront operation was discontinued during 2008 for a period of time in excess of thirty (30) days. In the Council’s opinion, this apparent discontinued operation was established, in part, by the Applicant’s own admission, both to the Planning Commission and to the Council, that, during 2008, he actually operated a music store known as the “Harmonic Alliance” at the 2915 De La Vina storefront location. 
c. The City Council’s belief that the Applicant may have engaged in the improper operation of an unpermitted dispensary at 2915 De La Vina during 2008 is also demonstrated by the Applicant’s inconsistent statements to the City concerning whether or not his dispensary at 2915 De La Vina was kept open or, instead, whether he actually moved his dispensary operation to 3532 State Street. This is especially true since the Applicant only admitted for the first time during the February 3, 2011 Planning Commission hearing, that he had opened and operated a storefront medical marijuana dispensary at 3532 State Street from approximately April and August 2008 – and that he apparently did so without obtaining the required City dispensary permit for that location in violation of Santa Barbara City Ordinance No. 5436 and City Ordinance No. 5449. 
d. The Council’s belief that the Applicant may have engaged in the improper operation of a medical marijuana dispensary in 2008 is further supported by the Applicants 2010 refusal to provide the City with comprehensive and adequate business, payroll, or other records necessary to substantiate his claim that he did not discontinue the 2915 De La Vina Street dispensary operation for an extended period of time in 2008 when such records were requested by the City staff and by the City Attorney’s office. 
e. In light of the above findings regarding the Applicant’s actions since 2008 and in view of his recent responses to the Planning Commission and the City Council,  the City Council also concludes that the Applicant’s testimony and evidence appears to be not credible or trustworthy, and, consequently, the Council concludes that the Applicant is not and has not been particularly believable, transparent, or apparently truthful in his dealings with the City; as a result, the Council concludes that the Applicant probably cannot be trusted to properly and fully comply with the applicable state medical marijuana laws and with City dispensary ordinances concerning the proper operation of a storefront medical marijuana dispensary if the Applicant were to receive a valid dispensary permit. 
f. The City Council also believes that the Applicant, when questioned by Council members Self, Hotchkiss, and Francisco during the April 12, 2001 Council appeal hearing, did not provide believable explanations to show that he was operating his dispensary as a collective or cooperative in accordance with the state statutes applicable to medical marijuana or in accordance with the August 2008 state Attorney General Guidelines promulgated under the state laws. The Council believes that the Applicant’s explanations appeared to be deceptive and that he seemed to be engaging in intentional obfuscation of the fact that he is probably actually operating a retail medical marijuana business and not operating as a true collective or cooperative which merely recoups its out-of-pocket expenses in the operation of the dispensary. 
For example, when questioned at the April 12, 2011 Council hearing about whether his dispensary has “employees,” the Applicant and his attorney gave different and inconsistent testimony - with the Applicant insisting that the individuals who work at his dispensary are “independent contractors” and, as a result, he had no IRS 1099s or other employment or payroll tax records for these individuals. Further, as Council member Hotchkiss noted during the hearing, a dispensary with more than 1000 “members” (according to the Applicant’s presentation) hardly seems to operating in a manner which appears to be a “collective” or a “cooperative” as is required by state law. 
g. The City Council also finds that the Applicant failed to provide any good or reasonable explanation to the City for why he apparently negligently stored fifty (50) pounds of marijuana in a locked container within a public storage facility and, as a result this apparent negligence, the marijuana was stolen and became available to others for illegal use in a manner contrary to state law. Applicant also had no explanation for why he waited almost a month to report this theft of marijuana to the police. 
Consequently, based on the above-stated evidentiary findings, the City Council upholds the decision of the February 3, 2011 decision of the City Planning Commission on this Application, denies the Applicant the requested storefront dispensary permit and concludes that the Applicant and his Application does not merit the issuance of a City dispensary permit under the SBMC Section 28.80.070 subsection (B) criteria as follows:

1.  The Applicant’s apparently willful efforts to obscure the real nature of his dispensary business operations on 2915 De La Vina Street brings into serious question whether he would fully and appropriately comply with any City dispensary permit conditions which might  be imposed by City on a permit to be issued under SBMC Chapter 28.80;  this conclusion results in the Council not being able to find that Criteria No. 11 and Criteria No. 9 are properly satisfied by this Application and by the Applicant’s proposed dispensary operation.

2.  The negligent storage and theft of a substantial amount of marijuana in the possession of the Applicant causes the City Council to question whether the Applicant would properly secure medical marijuana in a permitted dispensary in order to prevent unintended and unlawful diversion of medical marijuana in the future and this causes the Council to be concerned that this Applicant and his proposed dispensary operation will not be able to and cannot not properly satisfy Criteria No. 8, Criteria No. 10 and Criteria No. 12 of the City’s Ordinance.

3.  The Applicant’s admitted opening and operation of a second storefront collective dispensary at 3532 State Street, without the benefit of a valid City permit at a time when such a permit was required, also causes the Council to question whether the Applicant would comply with the City’s prohibition against transferring a permit location (as specified in Subsection 28.80.130.A of the Santa Barbara Municipal Code) and whether the Applicant would fully and consistently comply with other permit conditions of approval. For these reasons, the Council finds this Application also does not meet Criteria No. 10 and Criteria No. 12. 

4.  The information disclosed by the Applicant regarding the operation of his De La Vina Street dispensary during this City appeal process indicates to the City Council that the Applicant is probably not complying with the state Compassionate Use Act of 1996 (California Health and Safety Code section 11362.5) and or with the state Medical Marijuana Program Act of 2003 (Health and Safety Code sections 11362.7 through 11362.9) in his operation of the De La Vina Street storefront dispensary and that any future City permitted dispensary operation conducted by the Applicant would likely not comply as well. Since such compliance is an absolutely fundamental requirement for the issuance of a City dispensary permit under the Municipal Code, the City Council declines to issue such a permit to the Applicant under these circumstances. 
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