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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE:
August 23, 2011
TO:
Mayor and Councilmembers

FROM:
Planning Division, Community Development Department
SUBJECT:
Appeal Of The Architectural Board Of Review Final Approval Of 903 W. Mission Street
RECOMMENDATION:
That Council deny the appeal of Pamela Brandon and uphold the Architectural Board of Review Final Approval of the proposed accessory dwelling unit and new garage.
PROJECT DESCRIPTION:
The proposed project involves the remodel of the existing residence, and the construction of a 442 square foot second story accessory dwelling unit above a new 623 square foot three-car garage.  The proposal includes the demolition of an existing 317 square foot non-conforming garage, the addition of a 25 square foot covered porch to the existing main residence, and a 32 square foot addition to the main residence.  The project will result in an 876 square foot main residence, a 442 square foot new accessory dwelling unit and a new 623 square foot three-car garage on a 5,000 square foot lot that is currently developed with an 844 square foot single family residence and a 317 square foot detached garage.

EXECUTIVE SUMMARY:  

On October 19, 2010, the proposed project was approved by the City Council, on appeal by Pamela Brandon, a neighbor.  The City Council reviewed the project, denied the appeal on a 4/2 vote, thereby upholding the Architectural Board of Review’s (ABR) decision to grant a Preliminary Approval.  The Council directed the applicant to make the following changes, and return to the ABR:  reduce the cantilevered portion of the second story, study and minimize the height of the building and have the proposed clerestory window be a condition of the project approval.

The applicant returned to the ABR on March 7, 2011, incorporating the Council’s requested changes into the plans.  The appellant opined that the project did not comply with the Zoning Ordinance, in that the cantilevered portion of the accessory dwelling unit encroached into the required open yard area.  Due to a misunderstanding about the relevant zoning provisions, the ABR granted the project Final Approval.  Staff investigated, and found that Ms. Brandon was correct.  Staff subsequently informed the applicant and the ABR that the project did not comply with zoning, and voided the Preliminary and Final approvals.  The applicant redesigned the project to eliminate the cantilevered portion of the accessory dwelling unit, and applied for ABR approvals.

Upon further review, Staff and the City Attorney’s Office determined that the voiding of the Preliminary approval was inappropriate, and negated the voiding of the Preliminary Approval, so that the Preliminary Approval remained valid.  The ABR granted a Final Approval for the revised plan, and Ms. Brandon appealed that approval.  The appellant’s letter is attached as Attachment 1.
DISCUSSION:

Project History

On July 28, 2010, the Staff Hearing Officer (SHO) reviewed and approved two modifications to permit construction of a new garage within the required 20 foot front setback along Gillespie Street (SBMC § 28.18.060.A), and to provide less than the required Common Open Yard area of 600 square feet (SBMC 28.18.060.C.3). 

On August 23, 2010, the Architectural Board of Review (ABR) granted Preliminary Approval of an application for the design review of an accessory dwelling unit above a new garage, by a vote of 3/1/0.  The ABR minutes are attached as Attachment 3.
On September 2, 2010, an appeal of the ABR Preliminary Approval was filed by the adjacent neighbor, Pamela Brandon, residing at 905 W. Mission Street.  The appeal asserted that the project design is not consistent with the surrounding neighborhood, the project is not consistent with the Zoning Ordinance, and that the project negatively affects the appellant’s property values.  On October 19, 2010, the City Council denied the appeal as described above. 

On March 7, 2011, the applicant incorporated the Council’s requested changes and returned to the ABR requesting a Final Approval.  Ms. Brandon pointed out to the Board that the project was not in compliance with the Zoning Ordinance because the cantilevered second story encroached above the required open space, and that open yard must be unobstructed from the ground upward.  There was a misunderstanding among the ABR members, who thought that the cantilevered portion of the building complied with a section in the Zoning Ordinance that allows overhangs as long as they are 7’ above finished grade, and they granted the project Final Approval.  However, the allowance described above only applies in the R-3/R-4 Zone.  

Staff investigated Ms. Brandon’s allegation, and determined that the cantilevered portion did not comply with the Zoning Ordinance.  Two options existed:  redesign or apply for a modification.  Staff was not in support of a modification and directed the applicant to redesign the project to eliminate the overhang.  At the time, not knowing how the applicant would proceed, staff felt it best to void both the Preliminary Approval and Final Approval, and prepared a letter, informing the applicants that these decisions had been voided.

The applicant opted to reduce the size of the second story by eliminating the cantilever, relocating the storage space to the garage, and reducing the second story from 525 square feet to 442.  The project returned to the ABR for Final Approval.

Prior to the ABR’s final action, staff determined that voiding the Preliminary Approval was inappropriate because the project’s Preliminary Approval had already been appealed to City Council, and the revised project substantially conforms to the project approved by Council, and is consistent with the direction that the Council gave the applicant.  After consulting with the City Attorney’s Office, Staff negated the voiding of the Preliminary Approval.  The result is that the Preliminary Approval that was granted by the ABR in August 23, 2010, and upheld by the Council in October 19, 2010, remains valid.  The revised project proceeded to ABR and received a Final Approval on May 16, 2011.  It is this Final Approval that the appellant is appealing. 

APPEAL ISSUES

Reinstatement of Preliminary Approval

The appellant states that because there was a cantilevered portion of the second story which encroached over the required open space, the Preliminary Approval can not be valid.

The zoning issue was not caught prior to the SHO’s approval of the modifications or the ABR’s Preliminary Approval of the project.  If it had been caught, it would have been resolved prior to any discretionary approvals.  However, the fact that it wasn’t caught does not negate prior approvals.  The City’s practice for handling these types of situations is to work with the applicants to address the problem by either redesigning so that it complies with all zoning regulations, or requesting a modification.  In this case, staff did not believe that an additional modification was appropriate given project history and the concerns which were raised during the previous reviews.  Therefore, the applicant revised the project and submitted the smaller, revised project to the ABR for Final Approval.

Staff had initially determined that the Preliminary Approval and the Final Approval should be revoked in order to proceed with a revised project.  However, since that initial determination, Staff reviewed the Council appeal hearing again, and concluded that the City Council had specifically considered the design and size of the cantilevered structure during their review.  The City Council determined that the design of the cantilevered structure was acceptable as long as its size was reduced.  Not only has it been reduced, but it has now been eliminated.  Since Council specifically considered the design of the cantilevered structure during the appeal of the Preliminary Approval, Staff concluded that it was not necessary to void the Preliminary Approval (Project Design Approval).  A memo to the ABR from staff is provided as Attachment 4.
Staff reviewed the applicant’s revised drawings and confirmed that the only significant change is the elimination of the second story cantilever.  Other minor revisions include:  reduction of the second story Private Outdoor Living Space to meet the minimum required dimensions (as it previously exceeded the minimum required dimensions); the wall of the bedroom moved closer to the 20’ foot setback to make up for the 2’ taken out of the back of the unit; two (2) 3’-0” French doors with an awning window were added in lieu of four (4) 3’-0” sliding doors; and the north elevation roof eave was extended to the 20’-0” second story front setback line.
The applicant’s proposed solution to the open space encroachment resulted in eliminating the cantilevered portion of the second story; therefore, the design remains consistent with the Preliminary Approval granted by the City Council.  

Plans do not comply with the zoning ordinance.

The appellant states that the required private storage space for the Accessory Dwelling unit has a different setback requirement than the garage that contains it, and therefore the plans are in violation of the Zoning Ordinance.

The required interior setback for free-standing storage is six feet.  The required interior setback for covered or uncovered parking in the R-2 zone is three feet.  This project proposes a new three garage with a three foot setback, and proposes the required storage area for the Accessory Dwelling Unit to be in the garage.  Storage cabinets can be, and often are, placed within garages.  
Required storage can and often is placed in the garage as long as it does not obstruct the minimum dimensions for required parking and does not obstruct access to the required parking.  Transportation Planning has consistently determined that storage cabinets may be mounted at the rear of garages at 4' off the finished floor and 4' in from the face of wall, as long as they do not obstruct the only pedestrian path of travel to a door to the interior of the house.  If storage were proposed on the side walls of the garage, it would have to be 6'-6" above finished floor. 
The prohibition of storage in Section 28.87.190 only prohibits storage in the "required interior setback". As long as an item is stored within covered parking that observes the required setback, the storage is outside the "required interior setback" and therefore not subject to the prohibition.  As long as the storage is weather proof, lockable and separate from linen and clothing closets, it complies with the requirement.
Neighborhood Compatibility
The appellant states that the style of architecture, proposed materials and scale of the proposed addition are not consistent with the surrounding neighborhood.

The ABR conceptually reviewed the proposal on three occasions (Attachment 3).  During the first and second reviews, with a previous architect, the ABR did not believe that the project was compatible with the neighborhood as proposed.  The Board requested that the applicant reduce roof pitches and ridge heights and asked the applicant to study a design that was more compatible in style, massing, and materials with the surrounding neighborhood.  

After the first two reviews, the applicant hired AB Design Studio, the current architects, and the project returned for a third time with a revised design on May 17, 2010.  With the revised design, the Board supported a modification for the new garage to encroach 18” into the front setback and the modification to provide less than required common area of 600 square feet because of the size of the lot and its location on a corner.  The Board stated their appreciation for the change in architectural design.  Satisfied with the revised design, the Board forwarded the project to the Staff Hearing Officer.

Subsequently, the project proceeded to the Staff Hearing Officer on July 28, 2010.  The appellant, Pam Brandon spoke at the public hearing and voiced her concerns about loss of privacy and reduced property value and suggested having a skylight in lieu of, or relocating, the window overlooking her backyard.  The Staff Hearing Officer approved the project with the added condition that the ABR would review the proposed window location on the second-story building with respect to providing maximum privacy for Ms. Brandon.  
The project returned to the ABR for Preliminary Review and at that time the applicant proposed clerestory windows so that the new accessory dwelling unit could still receive light from the south while still addressing the privacy concerns of the adjacent neighbor.  The ABR, finding this solution acceptable, granted a Preliminary Approval with comments regarding building materials.  The ABR stated that Ms. Brandon’s privacy concerns had been sufficiently addressed.

Ms. Brandon filed an appeal of the Preliminary Approval based on a lack of neighborhood compatibility, inconsistency with the Zoning Ordinance, negative affects on her property values and loss of privacy.  On October 19, 2010, this appeal was denied on a 4/2 vote.  The Council Agenda Report is attached as Attachment 2.  A majority of Council agreed with the ABR in that the neighborhood consists of a mix of architectural styles, with no main style dominating the neighborhood, and stated that the project was compatible with the neighborhood.  They directed the applicant to reduce the amount of cantilever on the south side, (the side facing Ms. Brandon’s property) and to reduce the height of the building.  The issue of neighborhood compatibility has been decided with the previous appeal hearing.  

The Application Has Been Mishandled by the Architect, City Staff and the ABR.

Architect

The appellant asserts the proposed project 903 W. Mission has been mishandled by the Architect, City Staff and the ABR.  The architect’s conduct is not a subject for this appeal.

City Staff and the Staff Hearing Officer

There are two specific instances where staff made errors on this project:  1) if Staff had discovered the cantilevered portion of the second story to be out of compliance with the Zoning Ordinance during the initial plan check of the project, prior to the SHO, ABR and Council hearings, there would be less process and confusion for all involved; 2) Upon discovery of the cantilevered portion’s non compliance, Staff should have only voided the Final Approval.  Voiding then “un-voiding” the Preliminary Approval added unnecessary confusion to the process.  However, it is Staff’s responsibility to correct errors as soon as they are discovered, and in both instances, this is what happened.  
The portion of the project that did not comply with the ordinance has been eliminated, resulting in an overall smaller project.

ABR Review

We do not agree with Ms. Brandon’s assertions regarding the ABR mishandling the project.  Although Ms. Brandon states that this type of architecture is not appropriate for the neighborhood, the ABR has deemed otherwise and followed the rules that have been set forth for the Design Review process.  The applicant worked with the Board and made changes to the project based on input from the neighbors and the ABR.  The Board reviewed the project in relation to overall, size, bulk and neighborhood compatibility and found the project to be acceptable.
The appellant’s original concerns were that the approved project negatively affects her property values, because allowing a window on the second story facing west, would encroach upon her privacy.

The applicant proposes a clerestory window that is 7’-6” above the finished floor of the second story.  The ABR stated at the last meeting that the applicant’s privacy concerns had been adequately addressed.  Staff believes that the clerestory window does not result in a privacy issue. 

The proposed clerestory windows are compatible with the proposed modern architectural style; however, if the project were to be revised to a more traditional style, it could result in windows that may actually impact the appellant’s privacy.

Additionally, the required interior yard setback is three feet for parking structures, and six feet for the second story.  As proposed, the garage is set back 10’ from the property line shared with the appellant, which exceeds the minimum requirement by 7 feet for the first floor and 4 feet for the second floor.  Allowing the building to encroach 18” into the front yard provides an additional buffer between the new structure and the neighbor’s property and aids in preserving privacy between the two properties, while still meeting the requirements for the garage depth.

Ms. Brandon also states that the ABR has not followed the guidelines because the project is close to a landmark or structure of merit.  SBMC §22.68.045 provides a compatibility analysis for the ABR to use when reviewing projects.  One of the guidelines asks if the design of the project is appropriately sensitive to adjacent Federal, State, and City Landmarks and other nearby designated historic resources, including City structures of merit, sites or natural features.  The proposed project is not adjacent to or in the vicinity of any designated historic resources and therefore, complies with the Compatibility Analysis.

CONCLUSION:
The proposed project has undergone a thorough review by staff, the ABR, the Staff Hearing Officer, and the appellant.  The City Council has also reviewed the design and style of architecture on appeal of the ABR’s Preliminary Approval, and the appeal was denied.  Staff’s position is that appropriate consideration has been given to the appellant’s issues as part of the Architectural Board of Review and Staff Hearing Officer review process.  The project is compatible with the neighborhood; the project is consistent with the Zoning Ordinance, and the proposed clerestory window does not impact the appellant’s privacy.  Staff recommends that the Council deny the appeal and uphold the ABR’s Final Approval.  The Preliminary Approval granted by Council in October remains valid and this revised project is a response to the appellant’s concerns and the Council’s recommendations at the last appeal hearing.  

ATTACHMENTS:
1.
Appellant’s letter dated May 25, 2011

2. Council Agenda Report dated October 19, 2010

3. ABR minutes

4. Memo to ABR from Kelly Brodison dated May 16, 2011

NOTE:  
Project plans have been sent separately to Mayor and Council, and are available for public review in the City Clerk’s office. 

PREPARED BY:
Kelly Brodison, Assistant Planner
SUBMITTED BY:
Paul Casey, Assistant City Administrator/Community 
Development Director
APPROVED BY:

City Administrator's Office
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