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CITY OF SANTA BARBARA


ORDINANCE COMMITTEE AGENDA REPORT

AGENDA DATE:
April 23, 2013
TO:
Ordinance Committee 
FROM:
Environmental Services Division, Finance Department

SUBJECT:

Single-Use Bag Ordinance 
RECOMMENDATION:  That the Ordinance Committee:

A. Receive a report from staff  regarding the status of the Environmental Impact Report (EIR) prepared by BEACON for  the model draft Single-Use Bag Ordinance; and

B. Provide direction to staff and the City Attorney regarding any revisions to the draft City Single-Use Bag Ordinance prior to its introduction by the City Council.
DISCUSSION:
At its May 22, 2012 meeting, Council declared the draft Single-Use Bag Ordinance as a “project” for the purposes of environmental review and for its use as the model ordinance to be considered for possible adoption by other jurisdictions in Santa Barbara and Ventura Counties. The intent of the ordinance is to reduce the environmental impacts related to the use of single-use carryout bags and to promote a shift toward the use of reusable bags.  To this end, the draft ordinance would:

· Prohibit stores that sell food and pharmacies from providing plastic carryout bags (not including product or produce bags).  Stores could only provide recyclable paper carryout bags or reusable bags. 
· Assess a 10-cent charge on recyclable paper bags provided by such stores at the point-of-sale. Stores would be permitted to retain all paper bag charges and use the funds to offset costs to (1) comply with the ordinance; (2) provide recyclable paper bags; (3) provide low or no cost reusable bags to customers who are exempt; and/or, (4) produce and distribute educational materials encouraging the use of reusable bags.  
· Require these stores to indicate number of recyclable paper carryout bags and total amount charged on the customer receipt and to report this information, including any educational efforts to promote reusable bags, annually to the City. 
· Require these stores to provide, free of charge, either reusable bags or recyclable paper bags or both to customers participating in the California Special Supplemental Food Program for Women, Infants, and Children or in the Supplemental Food Program.
The stores regulated by this ordinance are categorized as follows: 
· Tier 1 stores: Have at least 10,000 square feet of retail space and sell a line of dry grocery, canned good, or non-food items or have a licensed pharmacy.  Stores within this category would be required to comply within six months of the ordinance effective date. 

· Tier 2 stores: Comprising drug stores, pharmacies, supermarkets, grocery stores, convenience food stores, including those that have a liquor license, food marts, or other similar retail store that sell a limited line of grocery items which typically includes, but is not limited to, milk, bread, soda, and snack foods.  Stores within the Tier 2 category are required to be in compliance within one year of the ordinance effective date. 
Environmental Review

Since the May 22, 2012 Council meeting, the Beach Erosion Authority for Clean Oceans and Nourishment (BEACON), a joint powers authority comprising several jurisdictions in Santa Barbara and Ventura Counties, developed and circulated a draft environmental impact report (EIR) on the model ordinance. The “Study Area” for the ordinance included all jurisdictions located within Santa Barbara and Ventura Counties (except the Cities of Ojai and Carpinteria, which have already adopted single-use bag ordinances).   

Besides the project, the draft EIR also evaluated several alternatives including: (1) No project; (2) A ban on single-use plastic bags at all retail establishments except restaurants; (3) a Mandatory charge of $0.25 for paper bags; (4) A ban on both single-use plastic and paper carryout bags; and, (5) a Mandatory charge of $0.10 for plastic and paper carryout bags.  It is important to note that the draft EIR found that the project would result in impacts that were “beneficial” to the environment or that were “less than significant” to the environment and would not require mitigation. 

The public comment period on the draft EIR began on February 12, 2013 and ended on March 28, 2013. Comments submitted by stakeholders on the draft EIR included: 1) Distribution of free reusable bags, other than for a short term promotion, will result in a proliferation of reusable bags; 2) Washing reusable bags will result in increased water consumption; and, 3) implementation of the ordinance should include a consumer education component regarding air and water emissions produced during paper bag production and recycling.
Next Steps

On April 19, 2013, the BEACON board is expected to certify the Final EIR on the model ordinance. Prior to bringing the model ordinance to the full City Council for further action, staff will complete the environmental review process pursuant to CEQA and City policies and procedures. Staff will then bring the Final EIR (along with a possible addendum) to Council to make requisite findings pursuant to CEQA. Therefore, staff recommends that the Ordinance Committee review the draft ordinance that served as the project for the BEACON EIR to 1. confirm that staff should use this version of ordinance to complete the City’s environmental review process; or, 2. provide staff with direction regarding changes to the draft ordinance.   

Legal Developments 
On March 11, 2013, the California Second District Court of Appeal in Los Angeles upheld the Los Angeles Superior Court’s ruling that the Los Angeles County ordinance prohibiting retail stores from providing plastic carryout bags and requiring them to charge customers 10 cents for each paper carryout bag was not a tax under the either Proposition 218 or Proposition 26 because the charge is payable and retained exclusively by the retail store and is not remitted to the county.
ATTACHMENT:
Chapter 9.150 – Proposed Model City Ordinance, Single-Use Bag Ordinance
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