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CITY OF SANTA BARBARA


CITY COUNCIL AGENDA REPORT

AGENDA DATE:
October 1, 2013
TO:
Mayor and Councilmembers 
FROM:
Environmental Services Division, Finance Department

SUBJECT:

Single-Use Bag Ordinance 
RECOMMENDATION:  That Council:

A. Deny the appeal filed by Stephen Joseph, attorney for the “Save the Plastic Bag Coalition,” and uphold the decision of the Planning Commission to certify the Final Environmental Impact Report for the proposed City Single-Use Bag Ordinance (the “FEIR”) and direct the City Attorney to prepare a draft Council Resolution containing appropriate findings for the certification of the Final Environmental Impact Report and findings to support the use of the FEIR in connection with the enactment of the proposed Single-use Bag Ordinance; and,

B. Introduce and subsequently adopt, by reading of title only, An Ordinance of the Council of the City of Santa Barbara Amending the Santa Barbara Municipal Code by Adding Chapter 9.150 Pertaining to the Use of Single-Use Carryout Bags at Certain Retail Food and Grocery Store Establishments Within the City. 

EXECUTIVE SUMMARY:

Since 2009, the City has administered the voluntary Where’s Your Bag? campaign to educate shoppers about the positive environmental benefits of using reusable bags instead of plastic or paper bags. However, the program apparently yielded limited success in fundamentally changing consumer behavior in the use of reusable bags. In March of 2012, the City Council directed staff to develop a draft City ordinance to regulate the distribution of single- use bags by certain retail food establishments. The proposed ordinance would prohibit the distribution of single-use plastic carryout bags and would require stores to impose a 10-cent charge on the use of recyclable paper carryout bags. Stores would also be required to report to the City the amount of fees collected and recyclable paper carryout bags distributed annually.  

At the request of the City and other local participating area public entities, an environmental impact report for the proposed ordinance was prepared by Beach Erosion and Clean Ocean Nourishment and certified by the City Planning Commission on August 8, 2013. An appeal of the Planning Commission’s decision was received by the City Clerk on August 19, 2013 by Save the Plastic Bag Coalition represented by attorney Stephen Joseph. The appeal challenges various analytical elements of the environmental impact report and procedural elements of the City’s environmental review process. Nonetheless, the Staff believes that the City has fully complied with all provisions of the California Environmental Quality Act and that the final EIR contains substantial evidence to support all of its conclusions. For this reason, staff recommends that the City Council uphold the Planning Commission’s certification of the Environmental Impact Report and introduce and subsequently adopt, the proposed Single-Use Carryout Bag Ordinance. A detailed staff response to the certification issues being raised in this appeal is contained in the exhibits attached to the draft CEQA finding Resolution submitted for Council’s consideration and attached to this staff report. If the Council decides to introduce the Ordinance as scheduled on October 1st, the CEQA findings Resolution will be placed on the Council’s agenda of October 8th for adoption concurrently with the second reading of the Ordinance.
DISCUSSION:
In August 2009, the City along with community partners launched the Where’s Your Bag? Campaign.  The goal was to address the single-use carryout bag issue through a voluntary approach, encouraging people to bring reusable bags whenever they shopped.  Participating grocery stores were provided with educational materials to distribute to customers, over 5,000 free bags were distributed to the community, and public service announcements in print, radio, and television were produced in an effort to raise awareness about the importance of using reusable bags.  While the campaign was somewhat effective in raising awareness of the environmental impacts of single-use carryout bags, it apparently did not translate into a significant shift in consumer behavior.
At its March 13, 2012 meeting, Council directed staff to develop a draft City ordinance to regulate the distribution of single-use bags by retailers in the City in order to reduce existing negative environmental effects associated with single-use carryout bags. Council also asked staff to work with the Beach Erosion Authority for Clean Oceans and Nourishment (BEACON), a joint powers authority (of which the City is a member) comprising several coastal cities and counties in Santa Barbara and Ventura Counties, to conduct environmental review on the proposed ordinance as a possible “model” ordinance for consideration by all of the local BEACON agencies. The goal of these directives was the development of both a model single-use bag ordinance and a program environmental impact report (EIR) which could serve the City and other local BEACON jurisdictions in their individual legislative processes to review and consider adoption of  local single-use bag ordinances.

On April 10 and April 24, 2012, City Environmental Services staff presented the City Council Ordinance Committee with a draft ordinance modeled after an ordinance adopted by Los Angeles County in November 2010. The ordinance is also similar to other single-use bag ordinances adopted in recent years by several California cities, including San Jose, Long Beach, Pasadena, Santa Monica and several other smaller municipalities and counties in California.  
On April 24, 2012, the Council Ordinance Committee made revisions to the draft ordinance and unanimously forwarded the proposed ordinance to City Council, which referred a “model” ordinance to BEACON to serve as the “project” description to be analyzed in the EIR being prepared by BEACON.
On April 23, 2013, the Ordinance Committee received a presentation from City staff on the status of the EIR.  The Ordinance Committee also voted unanimously to refer the model ordinance reviewed in the BEACON EIR to City Council with no changes, for their consideration of its adoption.
THE PROPOSED ORDINANCE
The intent of the proposed Single-Use Bag Ordinance is to reduce existing environmental impacts related to the use of single-use carryout bags, and to promote a shift toward the use of reusable bags. To this end, the Ordinance would:

· Prohibit stores that sell a line of groceries, or stores with a pharmacy, from providing plastic carryout bags (not including product or produce bags). Stores could only provide recyclable paper carryout bags or reusable bags.

· Require the regulated stores to impose a 10-cent charge on recyclable paper carryout bags at the point of sale. Stores would retain all revenue collected from paper bag charges and use the funds to (1) comply with the ordinance; (2) provide recyclable paper carryout bags; (3) provide low or no cost reusable bags to customers who are exempt; and/or, (4) produce educational materials or an education campaign encouraging the use of reusable bags.

· Require regulated stores to indicate the number of recyclable paper carryout bags and total amount charged on the customer receipt; and to report this information, including any educational efforts to promote reusable bags, annually to the City.

· Require regulated stores to provide, free of charge, either reusable bags or recyclable paper carryout bags or both to customers participating in the California Special Supplemental Food Program for Women, Infants, and Children or in the Supplemental Food Program.

The stores to be regulated by ordinance include the following: 
· Tier 1 Stores: Stores that have at least 10,000 square feet of retail space and sell a line of dry grocery, canned goods, or non-food items or have a licensed pharmacy.

· Tier 2 Stores: Stores that have less than 10,000 square feet of retail space, including drug stores, pharmacies, supermarkets, grocery stores, convenience food stores, food marts, or other similar retail store that sell a limited line of grocery items which typically includes, but is not limited to, milk, bread, soda, and snack foods, including those that have a liquor license. 

The proposed ordinance would become operative on Tier 1 Stores 180 days following the effective date of the City ordinance and Tier 2 Stores 365 days following the effective date. The purpose of the grace period is to allow businesses to deplete existing stocks of non-compliant bags and identify sources for compliant bags.
ENVIRONMENTAL REVIEW
Consistent with California Environmental Quality Act (CEQA) requirements, BEACON issued a Notice of Preparation (NOP) of the EIR for the Single-Use Bag Ordinance on November 30, 2012 which gave 30-days for agency and public input on the EIR scope of analysis. BEACON also conducted two public scoping meetings during the NOP comment period in City of Santa Barbara (December 12, 2012) and the City of Oxnard (December 19, 2012). BEACON received five letters in response to the NOP. 

BEACON released the Draft EIR on the model ordinance for a 45-day public comment period from February 12 - March 28, 2013. Twelve comment letters were received. Responses to these comments are included in the Final EIR (FEIR), which was released in May 2013.

The study area for the FEIR analysis included all jurisdictions located within Santa Barbara and Ventura Counties (except the Cities of Ojai and Carpinteria, which have already adopted single-use carryout bag ordinances).   In addition to the project, the FEIR evaluated five possible project alternatives including: (1) No project; (2) a ban on single-use plastic carryout bags at all retail establishments except restaurants; (3) a Mandatory charge of 25-cent for single-use paper carryout bags; (4) a ban on both single-use plastic and paper carryout bags; and, (5) a Mandatory charge of 10-cent for single-use plastic and paper carryout bags.

The FEIR found that the effect of the Ordinance on the environment would be insignificant without the need for proposed mitigation measures (Class 3) or would have effects which are beneficial (Class 4) in the areas of air quality and greenhouse gases, biological and marine resources, water quality, solid waste and storm water systems, and aesthetics. The Initial Study had also found all other impacts to be less than significant. 

The FEIR identified Alternative 4 (Ban on both single-use plastic and paper carryout bags) as the environmentally superior alternative) since it would result in the most overall beneficial effects to the environment compared to existing conditions. However, because the proposed ordinance would not result in any significant impacts, adopting Alternative 4 rather than the proposed ordinance would not avoid any significant impacts.

City Staff prepared a Santa Barbara Addition to the FEIR to recognize the City’s role as Lead Agency for the City’s Ordinance and to clarify any possible identifiable adverse environmental effects  which might occur within the city of Santa Barbara portion of the EIR regional study area as a result of the enactment of the Ordinance (The “Santa Barbara Addition” is attached to the draft CEQA Findings Resolution as Exhibit A to the Resolution.) The information and conclusions contained within the Santa Barbara Addition is not considered to be “significant new information” necessitating EIR recirculation, since it does not involve any new significant impacts or a substantial increase in the severity of an environmental impact studied in the EIR.

On August 8, 2013, a public certification hearing was held and the City Planning Commission certified the FEIR (including the City Addition as part of the FEIR), determining that it had been completed in compliance with CEQA and reflected the independent judgment of the  City Planning Commission.  
Appeal of EIR Certification 
On August 19, 2013 Save the Plastic Bag Coalition filed an appeal of the Planning Commission’s certification of the FEIR on the following grounds: (1) Public commenters and objectors were not provided a courtesy mailed notice of the August 8, 2013 Planning Commission hearing mailed to their new address as they had requested; (2) that the City of Santa Barbara Addition to the FEIR was not provided by mail to public commenters prior to the August 8, 2013 Planning Commission hearing; (3) that several points of analysis in the FEIR fail to comply with CEQA regulations; and, (4) that the City of Santa Barbara Addition violates CEQA since it is based on the FEIR.
The appellant’s appeal submittal is provided in Attachment 1. As mentioned above, staff responses to appeal issues are provided as an exhibit to the draft CEQA “findings” Resolution. Additional public comment letters, both in support of the appeal and in support of the proposed ordinance are provided in Attachment 2.

Staff believes that the City has fully complied with all provisions of CEQA, including all of its procedural and analytical elements, as described in more detail in the “Staff Response to Appeal Issues” (dated as of 10/1/13) attached to the draft CEQA “Findings Resolution” (Attachment 4). For this reason, staff recommends that Council 1. uphold the decision by the Planning Commission to certify the FEIR by making findings pursuant to CEQA to certify the EIR; and, 2. introduce and subsequently adopt the proposed Single Use Bag Ordinance as attached; and 3. Request the City Attorney to prepare a draft Council Resolution making the required CEQA finding on behalf of the City Council (see attached draft Resolution with Exhibits) and;
A full copy of the FEIR and City Addition has been made available to the City Council for their review by delivering a copy to the Council reading file in the Council offices and available to the public at the City Clerk’s office. 
The FEIR is also available for public review on the City of Santa Barbara website at: https://www.santabarbaraca.gov/services/planning/erd/single_use.asp
BUDGET/FINANCIAL INFORMATION:

Based upon discussions with other jurisdictions that have implemented similar ordinances, staff estimates the first-year costs to educate regulated businesses and consumers and to administer and enforce the ordinance to be approximately $83,690. These costs will be covered through existing Solid Waste Fund revenues. Ongoing costs to administer and enforce the ordinance in future years will be incorporated into future Solid Waste Fund operating budgets. 

SUSTAINABILITY IMPACT:  

The Single Use Bag Ordinance has the potential to reduce existing negative environmental impacts related to the manufacture and disposal of single-use bags by reducing the use of single-use plastic bags and promoting an increase in consumer use of reusable bags.

ATTACHMENTS:

1. Appellant’s Appeal of FEIR Certification, dated August 15, 2013

2. Recent Public Comment Correspondence 
3. Planning Commission Resolution 011-13 – Certification FEIR for Single-Use Carryout Bag Ordinance

4. Draft “CEQA” Findings Resolution
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Matt Fore, Environmental Services Manager




Paul Casey, Community Development Director  
SUBMITTED BY:
Robert Samario, Finance Director
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