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CITY OF SANTA BARBARA


COUNCIL AGENDA REPORT

AGENDA DATE: 
September 16, 2008

TO:
Mayor and Councilmembers

FROM:
Chief’s Staff, Police Department

SUBJECT: 
Appeal Of The Fire And Police Commission’s Denial Of The Dance Permit For Madison’s Grill And Tavern
RECOMMENDATION:

That Council uphold the appeal of Those Guys Inc, represented by stockholders Diane and Derek Harding, for a dance permit for Madison’s Grill and Tavern at 525 State Street, and subsequently issue a nightclub dance permit with conditions. 

EXECUTIVE SUMMARY:

On February 22, 2008, the Police Department received a citizen complaint questioning the validity of Madison’s dance permit.  The complaint prompted an investigation into the ownership of Madison’s Grill and Tavern, which resulted in the determination that a significant ownership change had occurred since the dance permit was issued in 2001.  The new owners of Madison’s, Diane and Derek Harding, were notified of the finding, and subsequently applied for a nightclub dance permit.

On May 22, 2008, the Board of Fire and Police Commissioners (“the Commission”) denied the dance permit application for Madison’s Grill and Tavern.  Prior to making their decision, Commissioners considered comments from members of the public in opposition to the permit, comments from the applicant’s security manager in support of the permit, information provided by Police Department staff, including premise-specific incidents over the past two years and results of an investigation pertaining to ownership changes at Madison’s, and the input of the applicant as to why Madison’s Grill and Tavern should be granted a dance permit.

DISCUSSION:

The subject appeal involves the denial of an application for a dance permit for Madison’s Grill and Tavern at 525 State Street.  On May 22, 2008, the Commission denied the dance permit application based on reported criminal offenses, noise concerns from the neighbors, and the fact that the new owners allowed dancing in Madison’s without a current dance permit.  The applicant, Those Guys Inc, owned and operated by Diane and Derek Harding, appealed the decision to deny the permit.  (See Attachment 1.)

BACKGROUND:

Based on a citizen complaint from February 22, 2008, the Police Department investigated the status of the most recently issued dance permit associated with Madison’s Grill and Tavern, 525 State Street.  Police Department records indicated that the most recent dance permit was issued on February 26, 2001 to Luigi DiVicente and Lawrence DeSimone.  At that time Lawrence DeSimone was the primary shareholder of “Those Guys Inc.”  The citizen complaint indicated that the business had since changed ownership, thus rendering the 2001 dance permit invalid.  Detective Jensen investigated the matter which included all the documentation currently retained by the Police and Finance Departments, documents on file with ABC, and interviews with previous and present owners.  The investigation indicated that as of May 2006, neither DiVicente nor DeSimone were owners of Madison’s Grill and Tavern, and as of May 2006 various other ownership changes have occurred.  At the present time, and as of November 2006, Diane and Derek Harding are the current majority shareholders of Those Guys Inc, dba Madison’s Grill and Tavern, with DeSimone holding a 10% share.

As a result of the investigation, the City determined that the dance permit issued on February 26, 2001 was out of compliance.  To remedy the situation, the Hardings were advised that they needed to apply immediately for a new nightclub dance permit; however, in light of due process concerns, they were allowed to continue dancing in Madison’s until the May 22, 2008 Fire and Police Commission meeting.

On May 1, 2008, Diane and Derek Harding submitted an application for a nightclub dance permit for Madison’s Grill and Tavern.  All the necessary Municipal Code requirements for a nightclub dance application were completed.

On May 12, 2008, Police Department staff conducted a walkthrough of Madison’s Grill and Tavern at 525 State Street.  Diane Harding was present for this site visit.  During the site visit, the following premise-related facts were verified:

· Multiple security cameras are utilized throughout the premise: 3 outside in the front, 1 in the front dining area, 3 over the bar area, 2 at the dance floor/stage area; and 6 in the rear of the building which is not accessible to the public;

· Speakers are located throughout the premise: 4 speakers built into the ceiling over dance area, 2 large mounted speakers directed toward the dance floor, 4 speakers in the bar area, and 2 small speakers in the front exterior;

· Front folding doors are kept open during hours of operation for air circulation; and

· The rear section of the premise, beyond the patron restrooms, is closed to the public.  This area is comprised of an office, storage, the kitchen, and an employee changing room; the rear door is used by staff and for deliveries only.

During the visit, Mrs. Harding related the following business plan information to Police Department staff:

· Owners would like Madison’s to be recognized as a restaurant as much as being recognized as a sports bar or dance establishment.  To boost restaurant recognition, Madison’s recently began a catering/delivery food service;

· Currently, dancing occurs on Thursday, Friday, and Saturday nights until 1:30 am, during which time a DJ is used;

· On Sunday and Tuesday nights, Madison’s offers karaoke;

· Speakers to the front of the bar area are turned off after 10:00 pm unless there is a major sporting event on television, in which case the volume of all front speakers is lowered;

· Speakers are set up so that the front speakers can simulcast sports at the same time as the rear speakers are used to amplify the disc jockey’s music;

· Four security guards are on duty on Fridays, and five guards are on duty on Thursdays and Saturday;

· Security guards are provided a training manual on appropriate security techniques, and undergo an orientation with the Security Manager;

· To address noise concerns, General Manager, Lance King, purchased a decibel reader to ensure that Madison’s has reasonable noise levels at all times;

· Owners have attempted to work with neighbors, including Hotel Santa Barbara’s General Manager, Tamara Erickson, to mitigate concerns and build a good-neighbor rapport.

Prior to the Fire and Police Commission meeting, crime statistics were run for the specific location of 525 State Street for the preceding two-year period.  These statistics revealed that there were 27 reported criminal offenses related to this specific location in that period.  Of these, seven were physical altercations/fights between patrons or patrons and security staff; one was a narcotics arrest; one was an ABC violation involving a minor in possession of alcohol; four were thefts in which patrons or employees were victims; one was a sexual battery; one was a graffiti incident and twelve were incidents in which security personnel notified SBPD of subjects with false ID’s or informed SBPD of intoxicated individuals attempting to gain entry into the establishment - both of which are practices that the Police Department encourages.

Over the past several years, the noise from Madison’s has been a source of complaints from neighbors, specifically the Hotel Santa Barbara which is located adjacent to Madison’s.  The hotel’s General Manager, Tamara Erickson, and her staff, reported that hotel guests complained on a number of occasions about the loud music from Madison’s.

The Entertainment District does have a high concentration of ABC licenses and dance permits as compared to other areas of the City.  As such, it requires considerable Police resources on most evenings from approximately 10:00 pm to 3:00 am.  Incidents of reported crime and arrests are higher in that area than in other areas of the City.  Over the last three years, from the hours of 10:00 pm to 3:00 am, 32% of the City’s criminal offenses and 49% of all alcohol-related offenses occurred in the Entertainment District.  This area also accounted for 36% of the Police Department’s arrests.  However, from 2005 to 2007, the City’s Entertainment District experienced a 3% reduction in reported criminal offenses, which indicates that enforcement, prevention, and education efforts can be successful in reducing some of the negative aspects.

Presently there are five dance permits in the 500 block of State Street, including the Madison’s permit.  Granting this Nightclub Dance Permit will not increase the number of dance permits in the Entertainment District.

Fire and Police Commission Action:

At the Fire and Police Commission meeting, held on May 22, 2008, members of the public, Tamara Erickson of the Hotel Santa Barbara, represented by John C. Greer, Jr., Attorney at Law, and Kay Morter of the Holiday Inn Express spoke in opposition to the permit.  Letters of opposition to the permit were also submitted to the Commission by John C. Greer, Jr. and by Susie Thompson, a resident of the 500 block of Fig Avenue.  The primary concerns of those opposing the dance permit pertained to the frequency of crime in the area and at Madison’s in particular, noise issues, and the existing high concentration of ABC licenses and dance permits within the immediate area.  

Diane and Derek Harding addressed the Commission with the following points:

· During the buyout, the Hardings did not realize they needed to apply for a dance permit because the company name, Those Guys Inc, remained the same.  Derek Harding stated that if he had known about the requirement, he would have applied immediately.

· Since acquiring the business, they have changed the business plan and model from previous owners to include changes such as catering services.

· The Hardings have taken measures to reduce noise levels, such as turning front speakers off at 10:00 pm, utilizing a decibel meter to monitor noise levels, and efforts to work with Hotel Santa Barbara staff to mitigate complaints.

Lance King, the security manager at Madison’s, explained security issues and procedures, as well as efforts to mitigate noise and work with Hotel Santa Barbara staff.  

Following the discussion, the Commission considered imposing a six-month suspension on the dance permit, whereby the dance permit would be granted but would not go into effect until six months from the date of the Commission meeting.  However, upon clarification from the City Attorney’s office that such a suspension was not an option at that time, the Commission voted 3-to-1 to deny the dance permit.  The applicants were then informed that, in accordance with the Municipal Code, they could reapply for the dance permit in a year, or they could appeal to City Council. 

Appellants’ Position:

On May 23, 2008, Diane Harding timely filed an appeal requesting a hearing before the City Council.  (See Attachment 2.)  Due to the timely filing of the appeal, the Commission’s decision was suspended pending a decision by the City Council regarding the appeal. 

On August 27, 2008, attorney for the Hardings, Randall Fox, submitted a letter in which he requests the issuance of a dance permit to the Hardings.  (See Attachment 7.)  According to Fox, the Hardings relied upon representations by DeSimone that all permits associated with the purchase agreement (including the dance permit) were valid.  Once the Hardings became aware of the problem with the dance permit, they immediately sought to obtain a dance permit.      

Staff’s Position:

Presently there are five dance permits in the 500 block of State Street.  Granting this nightclub dance permit will not increase the number of dance permits in the 500 block of State Street or the Entertainment District.

In the late 1990’s, under the previous owner and management of Madison’s Grill and Tavern, the Police Department experienced periods of higher-than-normal criminal offenses and noise issues at that location.  In October 2000, Madison’s dance permit was revoked.  In 2001, the permit was re-issued in the name of Lawrence DeSimone.  Following the re-issuance, noise complaints continued, but crime statistics for the property dropped.  More recently, the Hardings took over ownership as primary shareholders.  The new owners and management have operated the establishment responsibly and with an effort to mitigate area concerns, a fact supported by crime statistics and NET officers.  Crime statistics reflect a decrease in reported criminal offenses within the past year, and NET officers report a decrease in the noise levels from Madison’s Grill and Tavern under the new ownership and new security manager.

Tamara Erickson, General Manager of the Hotel Santa Barbara which is located adjacent to Madison’s, has informed Police Department staff that some hotel guests complain about the loud music from Madison’s.  The Hardings, as new owners of Madison’s Grill and Tavern, informed Police Department staff that although they have taken numerous steps to address noise concerns, complaints from the Hotel Santa Barbara still exist.  This conflict is not unique to these two businesses; the Police Department is aware of similar conflicts with other mixed use properties throughout the Entertainment District.

Santa Barbara Municipal Code Section 5.20.070(C)(4)(a) requires that nightclub permit holders “provide adequate noise control necessary to restrict the noise of the dance club to within the structure….”  Understandably, businesses with front patios, such as Madison’s, inevitably have exterior noise from patrons on the patio areas, as well as some low-level noise emanating from the interior of the business through patio doors and/or the front door.  Furthermore, the upward emanation of noise through roof vents, skylights, etc, is a reasonable expectation in buildings with adequate noise control in all other areas.  City staff, therefore, allow for a reasonable expectation of low-level exterior noise in their interpretation of this section of the Municipal Code.  

The City formally recognizes the Entertainment District as a mixed-use area in which nightlife-related businesses are prevalent.  Many of these businesses, particularly those in the 400 to 600 blocks of State Street, were granted dance permits by the City, under both the previous and current dance permit ordinances, with the understanding that low-level exterior noise is to be expected in such an environment.  However, in an effort to mitigate the cumulative effect of the noise from dance establishments, dance permits are often issued with conditions limiting any exterior noise to a certain radius from the permitted premise.  Premises in the Entertainment District without dance permits are bound only to comply with the City’s noise ordinance and any noise-related conditions that may be imposed by the State on ABC licenses.

CONCLUSION:

Staff recommends that the Council uphold the appeal and issue a nightclub dance permit with the following conditions to Diane and Derek Harding for Madison’s Grill and Tavern at 525 State Street:

· Music shall not be audible beyond 50 feet from the premise in any direction;

· Speakers to the front of the bar area are not to be used after 10:00 pm;

· A minimum of four (4) security guards must be on duty during hours of dancing;

· Front doors must be closed but unlocked during hours of dancing;

· The rear door must be kept closed, but unlocked, during hours of dancing;

· Except in the case of emergency, no patrons shall enter or exit the premise through the rear doors;

· All staff must undergo Responsible Beverage Server (RBS) training;

· Dancing shall not be permitted under any circumstances between the hours of 1:30 am and 8:00 am.

ATTACHMENTS:
1.
Letter of appeal by Diane Harding dated May 23, 2008
2.
Minutes from the May 22, 2008 Fire and Police Commission meeting

3.
Letter from Susie Thompson to Fire and Police Commission dated May 21, 2008
4.
Letter from John C. Greer, Jr, to Fire and Police Commission dated May 22, 2008
5.
Copy of ABC license for Madison’s Grill and Tavern

6.
Letter to Hardings from Fire and Police Commission Secretary dated May 23, 2008
7.
Letter from Randall Fox, attorney for the Hardings, to Mayor Blum dated August 27, 2008
PREPARED BY:
Robert Lowry, Police Captain

SUBMITTED BY:
Camerino Sanchez, Chief of Police
APPROVED BY:
City Administrator's Office
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