
Tony Fischer
Attorney at Law
2208 Anacapa Street
Santa Barbara CA 93105

805 563 6784
805 456 3881 (fax)
fischlaw@cox.net

September 27, 2007

Mayor Marty Blum and Members of the City Council
City of Santa Barbara
City Hall
735 Anacapa Street
Santa Barbara, CA 93101

Steve Wiley, City Attorney
Office of City Attorney
749 State Street, Suite 201
Santa Barbara CA 93105
Via email and fax and hand-delivery

Re: HLC review of project at 517 Chapala Street.

Dear Honorable Mayor Blum, Members of City Council and
City Attorney Steven Wiley:

This letter brings to your attention the actions of the HLC on Wednesday, September 19, 2007
and to request that you take immediate and appropriate action to correct what were clearly
procedural and substantive errors in the granting of a “preliminary approval” of a proposed plan
without adequate information and drawings to know what is intended to be approved. In
summary, as appears from the video of the September 19 meeting with 7 of 9 members present, a
majority of the HLC had serious concerns with the elevations and various aspects of the size,
bulk, scale, site design and building design. Not one Commissioner was ready to give an
unqualified preliminary approval of the project drawings being reviewed. The 4-3 vote to grant
preliminary approval, after a prior motion for preliminary approval with conditions failed on a 3-
4 vote, calls for numerous revisions to be considered in the future. The nature and scope of the
future revisions are not part of the public record. This piecemeal approval is contrary to HLC
traditional handling of projects and is contrary to its adopted procedures and requirements. It
restricts meaningful public review, may force multiple appeals. In addition, the processing, as
stated below, reduces the role of HLC to a commission less important than the Planning
Commission; not the role given to HLC by the voters.
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History of Review:

February 14, 2005: This project’s initial application date appears in some city files. Significant
to project review, the project is located next to historically significant Victorian buildings and the
historically significant Brinkerhoff district. It is adjacent to a project under construction on the
same block which, when combined with the proposed project, will appear to the public from
Chapala street to be larger in size, bulk and scale than the other projects under construction
which are causing serious questions and concerns regarding whether the standards of the City
were appropriately applied

March 16, 2006: The mixed-use project proposed at 517 Chapala received a concept review by
HLC.

July 13, 2006: Planning Commission’s hearing date. The conditions of approval include
design review requirements. The Planning Commission did not find the elevations and design
acceptable. Its Resolution requires compliance with the Chapala Steet Design Guidelines. The
City adopted the Chapala Street Design Guidelines on December 14, 2004. The Guidelines
require consideration of impact on existing neighboring buildings. Page 10 of the Guidelines
lists numerous historic and noteworthy buildings which would be negatively impacted by this
development. Some of the design aspect considered unacceptable by the Planning Commission
have not been satisfied by the plan reviewed on September 19, 2007.

It is important to remember that Planning Commission approval is in addition to and not a
substitute for HLC’s traditional and additional requirements as mandated by the City Charter and
implemented in Chapter 22.22 of the Municipal Code. Until the changes required by the
Planning Commission resolution and any further changes required by HLC are presented for
review and approval, no preliminary approval is possible or appropriate.

Planning Commission review was more than 14 months ago. During that time, the City Council
has appointed new members to HLC and many in the community, including HLC, Planning
Commission, and City Council members have reacted negatively to size, bulk, scale and lack of
neighborhood compatibility of projects under construction on Chapala Street. As a result there is
occurring a needed change in project evaluation. This project has many of the same
characteristics as projects under construction.

On September 19, 2007, the HLC continued its review from a prior meeting.

Contrary to the requirement of the City Charter, Chapter 22.22 of the Municipal Code and the
Planning Commission’s resolution, staff’s comments to HLC, echoed in part by the vice chair
and the applicant, strongly suggested to HLC members that it has limited authority to reject the
size, bulk scale, site design or architecture after Planning Commission approval. Staff’s
comments were misleading and wrong. When the Urban Design Guidelines are taken into
consideration, the project fails to meet the requirements for compatibility with the historic
structures in the neighborhood, compatible and appropriate setbacks, landscaping provided on
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the project site (not on adjacent property), and design elements which do not have a negative
impact on the adjacent Victorian buildings.

Eventually during the meetings on September 19, 2007, HLC engaged in a somewhat confusing
progression from several straw votes against various elements of the proposed project to a failed
motion (3-4) for preliminary approval. After further discussion about “process” and whether the
HLC should be designing the project for the applicant, the vice chair entertained a new motion
which included a preliminary approval which voiced prior concerns and required redesign of the
Chapala Street elevation; leaving all of those important decisions regarding elevations,
landscaping, site design and the very important Chapala Street frontage to be proposed and
considered at future meetings. The motion did not include findings related to compliance with
the Chapala Street Design Guidelines, Urban Design Guidelines, Chapter 22.22 of the Municipal
Code and did not include any reference to compliance with the Environmental Quality Act. In
view of the significance of the preliminary approval stage of design review of a project, if the
preliminary approval is not determined by the City Council and/or the City Attorney to be
invalid, appeal of the September 19, 2007 vote is the only way to protect from claims that the
applicant has the right to proceed to submit for final approval based upon the preliminary
approval. The motion for approval, absent actual designs, does not define the project. Another
undefined part of the project is the proposed 40’ by 40’ blank wall next to the Victorian; a
project design unacceptable to both the Planning Commission and HLC.

Other grounds for an appeal exist:
 The absence of an initial study and environmental review is not consistent with the

Chapala Street Design Guidelines. HLC is not exempt from the requirement to review
proper environmental information.

 Until the reviews and approvals required by Chapter 22.22 of the Municipal Code have
been completed, no final approval of the project can exist.

 The upper levels of the project and the size bulk and scale of the project are directly
contrary to the clear language of the Chapala Street Design Guidelines and the Urban
Design Guidelines. A copy of pertinent pages of the Guidelines is attached.

 HLC has not articulated findings required by Chapter 22.22 of the Municipal Code.
 An adequate landscape plan has been promised but not provided. The project needs to

provide the needed landscaping on its own site and should not rely upon neighboring
properties, including the City, to attempt to soften the negative impact of the project.

At the September 19, 2007, Staff, apparently unduly concerned with the impact of a denial by
HLC after a Planning Commission favorable vote, did not caution HLC of the problems of
piecemeal preliminary approvals. As should be well known to staff and HLC members, a
“preliminary approval” ties the hands of the HLC for future review of the project. It puts the
HLC in the role of designing the project for the applicant instead of review of the design of the
project. Preliminary approval is an important step in the review process and can only occur after
review to determine compliance with zoning, general plan, basic building requirements, traffic
flow, circulation requirements and all of the other elements within the purview of the HLC.
Partial preliminary approval subject to future proposals is a flawed concept. Common sense
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suggests strongly that to approve a design, a committee must first be presented with drawings,
designs and elevations deemed acceptable. A positive vote for unseen changes is contrary to the
requirement that an applicant actually submit designs and drawings for review by the review
body.

Based upon the above, we respectfully request that the City Council and it attorney take
appropriate action to prevent the need for piecemeal and/or multiple appeals of the action(s) of
the HLC.

Respectfully submitted,

Tony Fischer,
Attorney for Pat and Karen McFadden

Attachment: Chapala Street Design Guidelines






