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CITY OF SANTA BARBARA


ORDINANCE COMMITTEE REPORT

AGENDA DATE:
January 26, 2010
TO:
Ordinance Committee Members

FROM:
Planning Division, Community Development Department

SUBJECT:
Medical Cannabis Dispensary Ordinance Phase I Revisions
RECOMMENDATION:  
That the Ordinance Committee review the Planning Commission’s recommended revisions to Santa Barbara Municipal Code Chapter 28.80, the Medical Cannabis Dispensary Ordinance, provide final direction to staff, and make recommendations to Council for possible ordinance introduction.

INTRODUCTION
On August 14, 2007, in response to community input and concern regarding what some saw as a proliferation of unregulated medical cannabis dispensaries within the City, and their negative effects on neighborhoods, the City Council initiated a process to:  1. suspend the opening of any further dispensaries, and 2. regulate medical cannabis dispensaries.  On March 25, 2008, the City Council adopted the Medical Cannabis Dispensary Ordinance (MCDO), SBMC Chapter 28.80, which incorporated locational, operational, and procedural requirements for dispensaries within the City.  
The first medical cannabis dispensary to comply with the regulations and to open for business is located at 331 N. Milpas, as approved on November 19, 2008.  The permitting of that dispensary was not controversial, and was approved without public comment or an appeal.  During the winter and spring of 2009, the City received many other applications for dispensaries.  The second dispensary to go through the process is located at 500 N. Milpas.  However, this dispensary caused the adjacent property owners to express their opposition to this particular application and dispensaries in general.  This and subsequent dispensary applications were controversial, and all subsequent dispensary approvals have either been appealed to or suspended by the Planning Commission.
On July 28, 2009, in response to concern about the potential proliferation of permitted dispensaries and the desire to increase the locational and operational requirements for dispensaries, the City Council directed the Ordinance Committee to review the existing MCDO, and make recommendations for revisions.  The Ordinance Committee met five times:  September 15th, September 29th, October 6th, October 20th, and November 24th to discuss the subject.  

On October 20th, the Ordinance Committee directed City Staff to revise the ordinance based on its recommendations.  The Ordinance Committee reviewed the draft ordinance at its November 24th meeting.

On November 17, 2009, the City Council also directed the Ordinance Committee to consider further amending the MCDO to possibly develop further City regulations for storefront cooperatives and collectives such that they are required to operate as true collectives/cooperatives in a manner consistent with the California Attorney General’s August 2008 “Guidelines for the Security and Non-Diversion of Marijuana Grown for Medical Use.”  These regulations are referred to as Phase II discussions.  
The Council also directed staff to continue processing the MCDO Phase I revisions that the Ordinance Committee had recommended on October 20th, and to return to Council as soon as possible with an ordinance suspending the approval of new marijuana dispensaries pending the consideration of these long-term dispensary ordinance revisions.  This ordinance was adopted on December 15, 2009.  On January 26, 2010, the Council is scheduled to introduce an ordinance that would extend the suspension ordinance for up to 10 months and 14 days, or the adoption date of the revised ordinance.  The suspension extension ordinance is scheduled for adoption on February 2, 2010.
PROPOSED REVISIONS

The Ordinance Committee recommended the following MCDO revisions to the Council:

1. A citywide cap of seven dispensaries, one in each of the following seven geographic areas of the City: 

a. Outer State

b. De la Vina

c. Mission

d. Downtown, east of Santa Barbara Street

e. Downtown, west of Santa Barbara Street

f. Milpas

g. Mesa

The proposed ordinance does this by eliminating language that allows dispensaries in the C-2 and C-M Zones, and expanding the list of special areas where dispensaries are allowed.  This methodology results in a much more limited area where dispensaries might be permitted.
2. A reduced amortization period of six months for existing, nonconforming dispensaries (those that existed legally prior to the adoption of the current MCDO ordinance in March 2008), starting at the adoption date of the proposed revisions.  The current ordinance allows nonconforming dispensaries to continue operations until March 2011.  Reducing the amortization period would provide that at the end of this period, nonconforming dispensaries would be required to cease operations, unless a new application at a conforming location has been approved and the dispensary has re-located to that new location.

3. A prohibition on dispensaries in mixed-use buildings, where the residential units are condominiums and the mixed use project is existing at the time the amendment is approved.

4. More discretion for the Staff Hearing Officer or Planning Commission, in the form of changes to criteria for issuance #7 and #10.  (see Attachment 1, §28.80.090.B.7 and 10.)
5. A prohibition on dispensaries within 1000 feet of Casa Esperanza Shelter.

6. A requirement that security for the dispensary be provided by a separate “private-party operator” security company, which is licensed by the State.

7. A requirement for annual review of the operation of permitted dispensaries by the Police Department.

8. Minor and other miscellaneous changes to the draft ordinance language.

The Ordinance Committee did not recommend changing the appeal procedure (where a Planning Commission appeal decision is final) or expanding the allowable areas to the Cottage Hospital area or the Coast Village Road area.

The revisions described above, as well as some minor and miscellaneous changes, have been incorporated into the attached draft ordinance (Attachment 1).

PLANNING COMMISSION RECOMMENDATIONS
The Planning Commission reviewed the draft Phase I MCDO revisions on December 17, 2009.  The Commission agreed with the City Council’s direction to hold Phase II discussions and to suspend the processing of new applications pending revisions to the MCDO ordinance.  The Commission made the following recommendations:

1. Reduce the total number of dispensaries to a citywide maximum of 2-4

Staff Comment:  Currently, there are two, legally operating dispensaries:  331 N. Milpas, which opened in June 2009, and 500 N. Milpas, which opened January 5, 2010.  The approved dispensary at 631 Olive has an active building permit, and is anticipated to open in the near future.  Reducing the total number of dispensaries to a number of three or fewer would effectively stop the processing of all pending and future applications. 
2. Reduce the number of allowable City geographic areas from seven to four or fewer by combining districts;
3. Expand the list of protected land uses to include:

a. All alcohol and drug rehabilitation facilities, not just the Casa Esperanza Shelter;

b. Institutional facilities where youth congregate, such as Girls Inc., or the Boys and Girls Club.

c. The list of uses in the Adult Entertainment Ordinance (See Attachment 1, excerpts from the Adult Entertainment Facilities Ordinance).

Staff Comment:  Based upon analysis of these suggestions, this recommendation would effectively ban all dispensaries in the City.

4. Increase the radii around protected uses from 500 feet to 1000 feet;

Staff Comment:  This recommendation would reduce the allowable areas, and the combination of #3 and #4 would effectively ban dispensaries in the City.

5. Allow dispensaries in the Cottage Hospital area;
Staff Comment:  Staff supports this recommendation, although it could require changes to the MCDO storefront requirements, as a dispensary in the Cottage Hospital area would most likely be in an office without a visible storefront.

6. Allow permit denials to be appealed to the City Council;
The Commission also agreed with the proposal to reduce the amortization period for existing, nonconforming dispensaries, and did not seem to have concerns with the Ordinance Committee’s other recommendations.  
Staff requested that the Planning Commission make specific recommendations on the allowable locations for dispensaries. (See Attachment 2: PC Staff Report, 12/17/09).  However, except for the recommendations above, the Planning Commission declined to do so, stating that the final determinations on locations was premature, given the extent of the changes that must still be made.

OUTSTANDING ISSUES
The following issues must be finalized prior to ordinance introduction by Council:

1. Number of dispensaries and number of geographic areas
2. MCDO appeal process
3. Amortization period for existing, nonconforming dispensaries
The Ordinance Committee recommended a 6-month amortization period for existing non-conforming dispensaries, but the starting date has not been finalized.  Additionally, the Committee may want to discuss the length of the reduced amortization period further, as it may not be appropriate or fair to require these dispensaries to close if new regulations have not yet been adopted.

4. Amortization period for approved and permitted dispensaries that become nonconforming due to the revisions
The Ordinance Committee recommended that these dispensaries could be allowed to remain in their location indefinitely, but required to submit amendments to their existing permits in order to conform to the new operational requirements within six months.

5. Allowable locations for dispensaries, including Cottage Hospital area
There are significant differences between the locations allowed by the current ordinance and the proposed ordinance.  A final determination of allowable locations would be helpful.  A complete discussion of this topic is contained in the PC Staff Report (Attachment 2).
6. Next Steps
Because there are three major pieces of the Medical Cannabis discussion:  1. the suspension of the current ordinance; 2. the Phase I revisions, and 3. the Phase II discussions regarding the cooperative/collective model of providing medical marijuana to those persons who need it and potential revisions, there are a few possible next steps.
a. Provide the Council with a revised MCDO ordinance for possible introduction and adoption of the Phase I revisions, and begin the Phase II discussions.  Lift the suspension when:

i. Phase I revisions are  effective.

ii. Phase II revision discussion has been completed.
b. Prepare the Phase I revisions for Introduction and Adoption (i.e. staff finalizes the proposed ordinance language), but do not schedule an Introduction hearing at Council.  Begin the Phase II discussions, and incorporate Phase I and Phase II revisions into a single amendment for Council review.  

It is also possible to proceed to Council only with a revision that changes the amortization period for existing, nonconforming dispensaries, but no other changes in Phase I.  

STAFF RECOMMENDATION
Staff recommends that the Ordinance Committee review the Planning Commission’s comments, finalize the outstanding issues, provide direction to staff, and make recommendations to Council.
ATTACHMENTS:
1.
Revised Draft MCDO Ordinance
2.
Excerpt from the Adult Entertainment Facilities Ordinance

3.
Planning Commission Staff Report, 12/17/09
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